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DELAWARE REGISTER OF REGULATIONS

The Delaware Register of Regulations is an
official State publication established by authority
of 69 Del. Laws, c. 107 and is published on the
first of each month throughout the year.

The Delaware Register will publish any
regulations that are proposed to be adopted,
amended or repeded and any emergency
regulations promulgated.

The Register will aso publish some or al of
the following information:

Governor’s Executive Orders

Governor’s Appointments

Attorney General’s Opinionsin full text
Agency Hearing and Meeting Notices
Other documents considered to be in the
public interest.

CITATIONTO THE
DELAWARE REGISTER

The Delaware Register of Regulations is
cited by volume, issue, page number and date. An
example would be:

4 DE Rey. 769 - 775 (11/1/00)

Refers to Volume 4, pages 769 - 775 of the
Delaware Register issued on November 1, 2000.

SUBSCRIPTION INFORMATION

The cost of a yearly subscription (12 issues)
for the Delaware Register of Regulations is
$120.00. Single copies are available at a cost of
$12.00 per issue, including postage. For more
information contact the Division of Research at
302-744-4114 or 1-800-282-8545 in Delaware.

CITIZEN PARTICIPATION IN THE
REGULATORY PROCESS

Delaware citizens and other interested parties
may participate in the process by which
administrative regulations are adopted, amended
or repealed, and may initiate the process by which
the validity and applicability of regulations is
determined.

Under 29 Del.C. 810115 whenever an
agency proposes to formulate, adopt, amend or
repeal aregulation, it shall file notice and full text
of such proposals, together with copies of the
existing regulation being adopted, amended or
repealed, with the Registrar for publication in the
Register of Regulations pursuant to 81134 of this
titte. The notice shall describe the nature of the
proceedings including a brief synopsis of the
subject, substance, issues, possible terms of the
agency action, a reference to the legal authority of
the agency to act, and reference to any other
regulations that may be impacted or affected by
the proposal, and shall state the manner in which
persons may present their views; if in writing, of
the place to which and the final date by which such
views may be submitted; or if at a public hearing,
the date, time and place of the hearing. If apublic
hearing is to be held, such public hearing shall not
be scheduled less than 20 days following
publication of notice of the proposal in the
Register of Regulations. If a public hearing will
be held on the proposal, notice of the time, date,
place and a summary of the nature of the proposal
shall also be published in at least 2 Delaware
newspapers of general circulation. The notice
shall also be mailed to all persons who have made
timely written requests of the agency for advance
notice of its regulation-making proceedings.

The opportunity for public comment shall be
held open for a minimum of 30 days after the
proposal is published in the Register of
Regulations. At the conclusion of al hearings and
after receipt, within the time allowed, of all written
materials, upon al the testimonial and written
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evidence and information submitted, together with
summaries of the evidence and information by
subordinates, the agency shall determine whether
a regulation should be adopted, amended or
repealed and shall issue its conclusion in an order
which shall include: (1) A brief summary of the
evidence and information submitted; (2) A brief
summary of its findings of fact with respect to the
evidence and information, except where a rule of
procedure is being adopted or amended; (3) A
decision to adopt, amend or repeal a regulation or
to take no action and the decision shall be
supported by its findings on the evidence and
information received;, (4) The exact text and
citation of such regulation adopted, amended or
repeded; (5) The effective date of the order; (6)
Any other findings or conclusions required by the
law under which the agency has authority to act;
and (7) The signature of at least a quorum of the
agency members.

The effective date of an order which adopts,
amends or repeals a regulation shall be not less
than 10 days from the date the order adopting,
amending or repealing a regulation has been pub-
lished in its final form in the Register of Regula-
tions, unless such adoption, amendment or repeal
gualifies as an emergency under 810119.

Any person aggrieved by and claming the
unlawfulness of any regulation may bring an
action in the Court for declaratory relief.

No action of an agency with respect to the
making or consideration of a proposed adoption,
amendment or repeal of a regulation shall be sub-
ject to review until final agency action on the pro-
posal has been taken.

When any regulation is the subject of an
enforcement action in the Court, the lawfulness of
such regulation may be reviewed by the Court asa
defense in the action.

Except as provided in the preceding section,

no judicia review of a regulation is available
unless a complaint therefor is filed in the Court
within 30 days of the day the agency order with
respect to the regulation was published in the
Register of Regulations.

CLOSING DATESAND ISSUE DATES
FOR THE DELAWARE REGISTER
OF REGULATIONS

ISSUE CLOSING CLOSING
DATE DATE TIME
'DECEMBER 1 NOVEMBER15  4:30PM.
JANUARY 1  DECEMBER15  4:30P.M
FEBRUARY 1 JANUARY 15 4:30 P.M
MARCH 1 FEBRUARY 15 4:30 P.M
APRIL 1 MARCH 15 4:30 P.M

DIVISION OF RESEARCH STAFF:

Walter G. Feindt, Deputy Director; Judi
Abbott, Secretary; Sandra F.  Clark,
Administrative Assistant; Jeffrey W. Hague,
Registrar of Regulations; M aryanne M cGonegal,
Research Analyst; Ruth Ann Melson, Legislative
Librarian; Deborah J. Messina, Print Shop
Supervisor; Alex W. Mull, Assistant Registrar;
Deborah A. Porter, Administrative Assistant;
Barbara Ryan, Public Information Clerk; Ted
Segletes, Paralegal; Don Sellers, Printer; Thom
Shiels, Legislative Attorney; Alice W. Stark,
Legidative Attorney; Mary Jane Starkey, Senior
Secretary; Marvin L. Stayton, Printer; Rochelle
Yerkes, Senior Secretary.
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The table printed below liststhe regulations that have been proposed, adopted, anended or repealed

in the preceding issues of the current volume of the Delaware Register of Regulations.

The regulations are listed aphabetically by the promulgating agency, followed by a citation to that
issue of the Register in which the regulation was published. Proposed regulations are designated with
(Prop.); Fina regulations are designated with (Final); Emergency regulations are designated with

(Emer.); and regulations that have been repealed are designated with (Rep.).

DELAWARE SOLID WASTE AUTHORITY

Regulations of the Delaware Solid Waste AULNOTITY.........cocovvieeiririece s e 5 DE Reg.
Differential DiSpoSal FEE PIOGIaM........ccouteirririeie sttt e e ee seeanes 5 DE Reg.
Statewide Solid Waste€ ManaQEmMENT..........ccceueriieeeeinise e e e ereees 5 DE Reg.

DEPARTMENT OF ADMINISTRATIVE SERVICES
Division of Professional Regulation (TITLE 24 DELAWARE ADMINISTRATIVE CODE)

100  BOArd Of ACCOUNTANCY.....cruiuerueererrirteresee et esee st ere s st sre e e s s e esesne s benne e eennes 5 DE Reg.
5 DE Reg.
5 DE Reg.
200 Board of Landscape ArChiteCIUre........ccooeriiiiiereeee s e 5 DE Reg.
5 DE Reg.
2900 Real EState COMMISSION......ciuireirerreseeeesierere e sr e e s es st sresr e e e e sreeaes 5 DE Reg.
5 DE Reg.
2925 Real Estate Commission, Education GUIdEiNES...........oooooeeeieeeieeeee e e 5 DE Reg.
5 DE Reg.
3000 Board of Professional Counselors of Mental Health............ccocooveiiiiniicciniees e 5 DE Reg.
3100 Board Of FUNEral SEIVICES........coveieriiecieeeiet ittt ereees 5 DE Reg.
3300 Board of Veterinary MeiCiNe..........cooiveeieririeee e e eenees 5 DE Reg.
3500 Board of Examiners of PSyChOIOQiStS.........ccovreriiriieriinece e e 5 DE Reg.
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5300 Board of Massage and BOOYWOIK...........cuierieiiirinie s e 5 DE Reg.
5 DE Reg.
5 DE Reg.
Public Service Commission
Delaware PSC’s Rules for the Provision of Telecommunications Services, Docket
NoOs. 10 & 45, Proposed AMENAMENTS.........ccueerrererreie e et erieens 5 DE Reg.
Reg. Docket No. 13, Rules & Regulations Governing Minimum Standards for
Service Provided by Public Water COMPaNI€S.........covevererieeierinrerine e cveees 5 DE Reg.

Water Utilities, Proposed Regulations Governing, Including the Commission’s Jurisdiction to
Grant and Revoke Certificates of Public Convenience & Necessity Subject to the

Jurisdiction Of the PSC.........oo o e e ereeaes 5 DE Reg.

DEPARTMENT OF AGRICULTURE
Harness Racing Commission

Rule 1, ReqUITed DayS Off........ccoiiirie st e eeeene 5 DE Reg.
5 DE Reg.
Rule 3.0, State StEWard/JUAGES. ........cocerueerirreieie ettt enenne seenens 5 DE Reg.
5 DE Reg.
RUIE 4.0, ASSOCIALIONS. ......cvveeceeeeeceiee et eeeeeee et eeeesteeeeteeeeesaeeesaeeeeesaeeessesssseeesssesssseesas seennns 5 DE Reg.

5 DE Reg.
RUIE S, OWNEIS... oooeeecee et e et eeee e et e et ae e e eaeeeeesaeeeaae e sesaeeessseeesssssesnseesssseeenns sesnes 5 DE Reg.

5 DE Reg.
RUIE 7, RUIES Of tNERACE. ...ttt ettt ee e et sa e sabee et seeanes 5 DE Reg.

5 DE Reg.

100 (Final)
115 (Final)
117 (Final)

6 (Prop.)
119 (Final)
687 (Prop.)
446 (Final)
821 (Final)
231 (Prop.)
697 (Prop.)
238 (Prop.)
705 (Prop.)
452 (Final)
606 (Final)
709 (Prop.)
612 (Final)
243 (Prop.)

16 (Prop.)
717 (Prop.)
827 (Final)

435 (Prop.)

722 (Prop.)

212 (Final)

247 (Prop.)
832 (Final)
250 (Prop.)
835 (Final)
252 (Prop.)
837 (Final)
253 (Prop.)
838 (Final)
255 (Prop.)
841 (Final)
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Rule 8, Medications and FOreign SUDSLANCES...........covvereeerirreriece e e s creenes DE Reg. 258 (Prop.)
DE Reg. 843 (Final)

Plant Industries Section

Grain Inspection and Certification Regulations.

Thoroughbed Racing Commission

Rule 13.01, Owners Entitled

DEPARTMENT OF EDUCATION

101

103
260

303

315

316

317

318

319

359

366

367

369
398

501

515

701

745

828

925

1102

1535

1536

1538

Delaware Student TeStiNG PrOgraM...........oviirieririniee e et s eeeens

School Accountability for Academic Performance.........ococeecveeverene v e

Genera Appeal Procedures for the Child and Adult Care Food Programs

of the United States Department of AgriCUltUre.........coccevieriiiee s e
Certification Administrative - Assistant Superintendent for BUSINESS.............cocce. wueee.

Certification Manager Of School BUs TranSportation.............coeveveresereesecesennens ceenes
Certification Supervisor Of School Bus Transportation...........cuevceeeeereneesnnees ceeenes
Certification SChool BUSINESS MANAGEL..........coeiereiecierieee et e creeas
Certification Manager Of School Food Service Programs..........ccoceeveveneennnens coeenes
Certification Supervisor Of School Food Service Programs...........coeeevenecerennees ceens
Certification AUIOIOGY.......cuerieeierirere sttt sreeaes
Certification School Occupational TherapiSt.........c.cvoveveirieeii e e

Certification School Physical Therapist..........coovievineeieinseee e cveenes

Certification Speech L anguage Pathologist

Degree Granting Institutions of Higher EQUCELION............cccevrvrieininene e e
State Content SEANCAITS. ........cccveeierirere e e e e sreeaes
High School Diplomas and Record of Performance............ccovvveeeienenese e e
UNIE COUNL.. oottt sttt e et e et eb e e r e n b b sr e en e eenna
Criminal Background Checks for Public Education Employees...........ccoveeivnens ceenne
Assistance with Medications 0N Field TrHPS........ooeveirireeininee e e

Children With DiSabilitiES........occeieiiire e e e creeaes

Standards for School Bus Chassis and Bodies Placed in Production

ON Or after March 1, 2002.........oocceeeiieiee ettt ee et ee e e ee e sraeeene eeenaes

(formerly 308) Certification Administrative - SUPErVISOL........cccvecerverienieeresiennees eveens

DE Reg.

DE Reg.
DE Reg.

DE Reg.
DE Reg.
DE Reg.

DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.

DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.
DE Reg.

458 (Final)

21 (Prop.)
849 (Final)

23 (Prop.)
620 (Final)
724 (Prop.)

461 (Final)
263 (Rep.)
851 (Final)
264 (Rep.)
853 (Final)
265 (Rep.)
853 (Final)
265 (Rep.)
853 (Final)
265 (Rep.)
854 (Final)
266 (Rep.)
854 (Final)
266 (Rep.)
855 (Final)
266 (Rep.)
855 (Final)
267 (Rep.)
855 (Final)
855 (Final)
270 (Prop.)
859 (Final)
276 (Prop.)
865 (Final)
28 (Prop.)
625 (Final)
29 (Prop.)
627 (Final)
280 (Prop.)
869 (Final)
284 (Prop.)
873 (Final)
286 (Prop.)
874 (Final)

290 (Prop.)
879 (Final)
268 (Prop.)
856 (Final)
268 (Prop.)
857 (Final)
269 (Prop.)
858 (Final)
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1584  (formerly 384) Permits- School, Classroom Aides and Autistic Residential

Child Care SPECIAIISES. .....oveeererrere e e e s 5 DE Reg. 270 (Prop.)
5 DE Reg. 859 (Final)
State Board of Education ProcedureS ManUaL..............cceveeeeieiinreerinresese e v 5 DE Reg. 880 (Final)

DEPARTMENT OF FINANCE
Division of Revenue
Delaware State L ottery Office
Video Lottery Regulations 5.0, 7.0 @nd 14.0........oceoveiiireeriiiree s e 5 DE Reg. 728 (Prop.)

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
Divison of Long Term Care

Delaware Adult ADUSE REJISIIY......c.eioiiuieririireie sttt s en e eenens 5 DE Reg. 515 (Prop.)
Group Home Facilities for Persons with AidS.........ocoee i s 5 DE Reg. 520 (Prop.)
Training & Qualificationsfor Nursing Assistants & Certified Nursing Assistants....... ....... 5 DE Reg. 733 (Prop.)
Division of Public Health
Body Art Establishments, Regulations GOVEINING.........c.couioeerrnreeinenese e e eenens 5 DE Reg. 319 (Prop.)
Control of Communicable and Other Disease CONAitiONS..........cccevreriineserenie s creens 5 DE Reg. 156 (Final)
Cosmetology and Barbering Establishments, Regulations GOVErning.........c.ccoeeverenees covenes 5 DE Reg. 311 (Prop.)
Managed Care Organi zationS (MCO).........covriireiereiie et enee e renens 5 DE Reg. 130 (Fina)
Public Drinking Water Systems, Rules and Regulations GOVErNING...........cocuvrenrenene veevens 5 DE Reg. 630 (Final)
Trauma System RUIeS & ReQUIALTONS.......cccocviirie e e 5 DEReg. 32 (Prop.)
5 DE Reg. 632 (Final)
Uniform Controlled Substances Act, Rescheduling of Dronabinol..............ccovvveeinnens cevenen 5 DE Reg. 747 (Prop.)
Uniform Controlled Substance Regulation NO. 4...........cocemiirnieinmnenee e e creees 5 DE Reg. 750 (Prop.)
Division of Social Services
2002 Case Closuresand Address ChangES.........ovveeerrereeiererneee e e seeees creenes 5 DE Reg. 327 (Prop.)
5 DE Reg. 893 (Final)
2015-2019 A Better Chance & General AsSiStance Program..........coveveeenenesesnnees covees 5 DE Reg. 181 (Final)
4005.3Step-Parent Income in the ABC Program..........ccee e v 5 DE Reg. 644 (Final)
7002 FOOd SEAMP ClaiMS ....cieiieieesece et e e e e e sreenes 5 DE Reg. 174 (Final)
7004 Collection & Management of Food Stamp Claims.........cccevverinesenenie s e 5 DE Reg. 177 (Final)
7004.3Collection and Management of Food Stamp ClaimsS.........cccuvervrinenenie e cees 5 DE Reg. 359 (Prop.)
5 DE Reg. 929 (Final)
7005 Terminating and Writing Off ClaiMS..........ccoveeiirineie e creees 5 DE Reg. 181 (Fina)
9089 DABC and/or GA Food Stamp HOUSENOIAS..........ccecveirreieceirerese e v 5 DE Reg. 535 (Prop.)
13402 A Better Chance Welfare Reform Program...........cccvreeeenenenese s cveens 5 DE Reg. 183 (Fina)
13403 AFDC Applicants With a Budgeted Need of Less Than $10.........cccoceevvirvnnes v 5 DEReg. 184 (Final)
11004.7 Child CarE@FEE..... ottt e e e e e ereees 5 DE Reg. 755 (Prop.)
14270.8.1PrONIDItIONS ...t s ereees 5 DE Reg. 184 (Final)
14300 Citizenship and AlIEBNAGE.........ccuueriiiee ettt ereees 5 DE Reg. 184 (Fina)
14900 Enrollment in Managed Care.........ccovierireiie it et e s sreees 5 DE Reg. 185 (Final)
15110.1Medicaid ElGIDilITY.......cuiiiriiri it e 5 DE Reg. 185 (Final)
15200 Transitional MediCAIA..........cccveiireririee e e e ereeaes 5 DE Reg. 185 (Fina)
16100.1.2Initial Eligibility DetermMination..........ccovceierereerierire e e e ereees 5 DE Reg. 186 (Final)
16230.1.4Deducations from Earned INCOME...........ccvii et e s creees 5 DE Reg. 187 (Fina)
16500.1Eligibility REQUIFEMENTS. ......cciiririiriee et et e e ereeaes 5 DE Reg. 187 (Fina)
17200 Disabled Children, New 25000 Children’s Community Alternative
Disability Program (CCADP)......ccuiiiri ettt eenens 5 DE Reg. 536 (Prop.)
18LO0.2ATIEN SEBLUS .....vvceereeeeieteieeesietesie sttt eie e bt se et se s s b ss s s s ses s es s en e sneees 5 DE Reg. 187 (Final)
Eligibility of Inmates & Eligibility of the Breast & Cervical Cancer Group..........ccceeee veevns 5 DE Reg. 359 (Prop.)

5 DE Reg. 925 (Final)
Food Stamp Program, Noncitizen Eligibility & Certification Provisions of

PL-T04-193. ettt e e e e et s e bt n e s fane s 5 DE Reg. 328 (Prop.)
5 DE Reg. 894 (Final)
Reimbursement Methodology for Federally Qualified Health Centers (FQHCs).......... ....... 5 DE Reg. 173 (Final)
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DEPARTMENT OF INSURANCE
Reg. No. 81, Prompt Payment of Settled Claims..........cccoeviveiieeinineee s o 5 DE Reg. 645 (Final)
Reg. No. 84, Privacy of Consumer Financial & Health Information............cccccoovvvceiiniees 5 DE Reg. 188 (Final)
DEPARTMENT OF LABOR
Division of Employment & Training
Council on Apprenticeship and Training
Delaware Apprenticeship and Training Law, Section 106.5...........cccovvvierereenecns e 5 DE Reg. 204 (Final)
Officeof Labor Law Enforcement
Prevailing Wage RegUIELIONS..........ccciiirieie et e e 5 DE Reg. 205 (Final)
DEPARTMENT OF NATURAL RESOURCESAND ENVIRONMENTAL CONTROL
Regulations Governing Delaware’s Coastal ZONE.........ccovveeiierine e 5 DE Reg. 930 (Final)
Division of Air & Waste M anagement
Regulation 24, Section 2, DEfiNitioNS..........cooeeieieeieere e e 5 DE Reg. 541 (Prop.)
Regulation 24, Section 11, Mobile Equipment Repair & Refinishing...........cocoeeeveenne . 5 DE Reg. 363 (Prop.)
Regulation 24, Section 33, Solvent Metal Cleaning.........c.cccoveernrieie i o 5 DE Reg. 367 (Prop.)
Regulation 24, Section 46, Lightering Operations..........ccccovvirerereeneeiniine e o 5 DE Reg. 379 (Prop.)
Regulation 24, Section 26, Stage | Vapor RECOVENY.........ccoveiririre i o 5 DE Reg. 545 (Prop.)
Regulation 24, Section 36, Stage [1'Vapor RECOVENY ........cocvevririireieneineee e o 5 DE Reg. 547 (Prop.)
Regulation 31, Low Enhanced Inspection and Maintenance Program.............cceeeveenne . 5 DEReg. 44 (Prop.)
5 DE Reg. 940 (Final)
Regulation 38, Subpart T, Emission Standards for Halogenated Solvent Cleaning...... .. 5 DE Reg. 383 (Prop.)
Regulation 41, Section 1, Architectural and Industrial Maintenance Coatings............. .. 5 DE Reg. 389 (Prop.)
Regulation 41, Section 2, ConsUMEr PrOAUCES.........ccveierreeierirese e e o 5 DE Reg. 560 (Prop.)
Regulation 41, Section 3, Portable Fuel CONtaNErS..........cccoeverreeeninine e s o 5 DE Reg. 398 (Prop.)
Regulation 42, Section 1, Control of NOx Emissions from Industrial Boilers............. .. 5 DE Reg. 400 (Prop.)
Regulation 43, Not To Exceed California Heavy Duty Diesel Engine Standards......... .. 5 DE Reg. 756 (Prop.)
Division of Fish & Wildlife
Shellfish Regulation Nos. S-7(b), S-9, S-11, S-13 and S-37, Repeal of.........cccovveveenen . 5 DE Reg. 403 (Prop.)
5 DE Reg. 496 (Errata)
5 DE Reg. 972 (Final)
Shellfish Regulation Nos. S-63, S-65, S-67, S-69, S-71, S-73 and S-75 (Proposed)..... .. 5 DE Reg. 496 (Errata)
5 DEReg. 972 (Final)
Tidal Finfish Regulation No. 4, Summer Flounder Size Limits; Possession
LIMITS; SEASONS ....vvveeieree ettt ettt e et er st er st sre e e enper e o 5 DE Reg. 462 (Final)
Division of Water Resour ces
Regulations Governing the Design, Installation and Operation of On-Site
Wastewater Treatment and Disposal SyStEMS........ccoevvvreeinenine s 5 DE Reg. 760 (Prop.)
Total Maximum Daily Load (TMDL) for the Murderkill River Watershed, Delaware. ....... 5 DE Reg. 404 (Prop.)
DEPARTMENT OF PUBLIC SAFETY
Divison of Boiler Safety
Boiler Safety, RUIES & REQUIBLIONS........ccviviieiieie et e e 5 DE Reg. 584 (Prop.)
DEPARTMENT OF STATE
Division of Historical & Cultural Affairs
Historic Preservation Tax Credit, Regulations GOVEINiNg............cocvervrerineneseeneenerenne o 5 DE Reg. 405 (Prop.)
Office of the State Banking Commissioner
Reg. No. 5.1101(f).0001 Election to Be Treated for Tax Purposes as a Subsidiary
Corporation of a Delaware Chartered Banking Organization or Trust Company,
National Bank Having its Principal Officein Delaware, or Out-of-state Bank
That Operates a Resulting Branch in Delaware.............ccooveveniniie e 5 DEReg. 77 (Prop.)
5 DE Reg. 647 (Final)

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 5, THURSDAY, NOVEMBER 1, 2001




998 CUMULATIVE TABLES

Reg. No. 5.1101etal .0002, Instructions for Preparation of FranchiseTax.........cccccvcvvees cvenne, 5 DEReg. 79 (Prop.)
5 DE Reg. 649 (Final)
Reg. No. 5.1101etal .0003, Estimated Franchise Tax REPOIt........c.cccovveririnievineieinne e 5 DEReg. 82 (Prop.)
5 DE Reg. 652 (Final)
Reg. No. 5.1101etal .0004, Final Franchise Tax REPOIT ..........cccovvveeinirine s senecieriene eenins 5 DEReg. 83 (Prop.)

5 DE Reg. 654 (Final)
Reg. No. 5.1101etal .0005, Instructions for Preparation of FranchiseTax for Federal

Savings Banks Not Headquartered in this State but Maintaining Branches
INTNISSIAIE. oo et et e sr e en e eeneas 5 DEReg. 85 (Prop.)

5 DE Reg. 656 (Final)
Reg. No. 5.1101etal .0006, Estimated Franchise Tax Report Federal Savings Banks Not

Headquartered in DElAWEIrE..........ccuovioeeiririe et s 5 DEReg. 88 (Prop.)

5 DE Reg. 659 (Final)
Reg. No. 5.1101etal .0007, Fina Franchise Tax Report Federal Savings Banks Not

Headquartered in DElAWEIrE..........ccuovioeeeiiirie et s 5 DEReg. 89 (Prop.)

5 DE Reg. 660 (Final)
Reg. No. 5.1101etal.0009, Instructions for Preparation of FranchiseTax for Resulting

Branchesin this State of Out-0f-State Banks...........cecevrveeierinine e e 5 DEReg. 90 (Prop.)

5 DE Reg. 661 (Final)
Reg. No. 5.1101etal .0010, Estimated Franchise Tax Report for Resulting Branchesin

this State of Out-Of-State BankS.........ccviviiriierirece e e 5 DEReg. 94 (Prop.)

5 DE Reg. 665 (Fina)
Reg. No. 5.1101etal .0011, Final Franchise Tax Report for Resulting Branchesin this

State of OUL-OF-State BanKS........cccveiiireee e sreeaes 5 DEReg. 96 (Prop.)
5 DE Reg. 667 (Final)
Reg. No. 5.1105.0008, Instructions for Calculation of Employment Tax Credits......... ....... 5 DEReg. 98 (Prop.)

5 DE Reg. 669 (Final)

DEPARTMENT OF TRANSPORTATION
Outdoor Advertising, RUIeS & ReQUIALTONS...........eriirieiiie et e e 5 DE Reg. 410 (Prop.)
State Scenic and Historic HighWays Program..........coeevereiein e e eeeens 5 DE Reg. 595 (Prop.)

EXECUTIVE DEPARTMENT
Governor’'s Office

ApPoiNtMENtS anNd NOMINALTONS........c.ueuir it e e e e eeaeens 5 DE Reg. 218
5 DE Reg. 465
Executive Order No. 18, Delaware Spatial Data l-Team 5 DEReg. 671
Executive Order No. 19, Delaware State Police 5 DE Reg. 976
Executive Order No. 20, State Employees’ Charitable Campaign 5 DE Reg. 976
Declaration Of Limited State Of Emergency In New Castle County, Delaware 5 DEReg. 672
Termination Of Limited State Of Emergency in New Castle County, Delaware 5 DE Reg. 672
Delaware Economic Development Office
Regulation No. 5, Procedures Governing the Delaware Strategic Fund..............cccoeeene v 5 DE Reg. 499 (Prop.)
DiIreCt GrantS PrOGIaITL. ....ueuteieieeeieririesie sttt st e et er st er e sresn b sresr e esnenee e eenens 5 DE Reg. 512 (Prop.)
5 DE Reg. 817 (Prop.)
MaLChiNg FUNGS PrOGram.........cooeeeieririerie ettt st et nenne e renens 5 DE Reg. 514 (Prop.)

5 DE Reg. 818 (Prop.)
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DEPARTMENT OF

ADMINISTRATIVE SERVICES
DI1VISION OF PROFESSIONAL REGULATION
[(BOARD OF VETERINARY M EDICINE]

24 DE Admin. Code 3300
Statutory Authority: 24 Delaware Code,
Section 3306(a)(1) (24 Del.C. 3306(a)(1))

* NOTE: THE TIME PUBLISHED FOR THE PUBLIC HEARING
WAS INCORRECT IN THE OCTOBER ISSUE. THE CORRECT
TIME OF 1.00 P.M. IS REPRODUCED HERE. FOR A
COMPLETE SET OF THE PROPOSED CHANGES PLEASE SEE
THE OCTOBER ISSUE OF THE REGISTER, PAGE 709.

PLEASE TAKE NOTICE, pursuant to 29 Del.C.
Chapter 101 and 24 Del.C. Section 3306 (a)(1), the
Delaware State Board of Veterinary Medicine proposes to
revise its rules and regulations. The proposed changes
would be comprehensive revision of the current rules and
regulations. The proposed revisions seek to redefine therole

of support personnel, unprofessional conduct by a
veterinarian, standards for veterinary premises and
equipment, privileged communications between a

veterinarian and a client, and requirements for continuing
education. The proposed changes also affect other aspects of
licensure including renewal and reinstatement of licenses.
The proposed regulations serve to implement or clarify
specific sections of 24 Del.C. Chapter 33.

A public hearing will be held on the proposed Rules and
Regulations on Tuesday, November 13, 2001 at 1:00 p.m.
in the second floor Conference Room A of the Cannon
Building, 861 Silver Lake Boulevard, Dover, Delaware,
19904. The Board will receive and consider input in writing
from any person on the proposed Rules and Regulations.
Any written comments should be submitted to the Board in
care of Susan Miccio at the above address. The final dateto
submit written comments shall be at the above scheduled
public hearing. Anyone wishing to obtain a copy of the
proposed Rules and Regulations or to make comments at the
public hearing should notify Susan Miccio at the above
address or by calling (302) 744-4506.

This notice will be published in two newspapers of
general circulation not less than twenty (20) days prior to the
date of the hearing.

IDEPARTMENT OF EDUCATION]
Title 14, DE Admin. Code
Statutory Authority: 14 Delaware Code,
Section 122(d) (14 Del.C. §122(d))

* NOTE: THE FINAL ORDER PUBLISHED IN THE OCTOBER
REGISTER DID NOT INCLUDE REGULATION 319 AS BEING
REPEALED. THE CORRECTED ORDER IS PUBLISHED
BELOW WITH THE REGULATION BEING REPEALED.

Repeal of Certification Regulations 303, 315, 316, 317,
318, 319, 359, 366, 367. 369

Order Repealing Rules and Regulations
I. Summary of the Evidence and I nfor mation Submitted

The Professional Standards Board, acting in cooperation
and consultation with the Department of Education, seeks
the consent of the State Board of Education to repea
regulations 303, 315, 316, 317, 318, 319, 359, 366, 367, and
369 from the Regulations of the Department of Education.
All regulations listed concern the requirements for
certification of educational personnel. The Professiona
Standards Board voted, on the recommendation of its
Licensure and Certification Criteria Standing Committee, to
eliminate certification requirements for non-instructiona
positions and for individuas who are duly certified or
licensed by other Delaware agencies.

Notice of the proposed repeal of regulations was
published in the News Journa and the Delaware State News
on July 19, 2001, in the form hereto attached as Exhibit A.
The notice invited written comments. Correspondence was
received from the President of the Delaware Speech and
Hearing Association indicating no objection to the repea of
regulations 359 and 369.

I1. Findings of Facts

The Professional Standards Board and the State Board
of Education find that it is appropriate to repea these
regulations because elimination of certification requirements
for non-instructional positions will provide local boards of
education more flexibility in hiring the individuals best
suited for the positions and will aleviate the need for the
Department of Education to review and process applications
for certification for non-instructional positions. This will
permit the Department to focus its energies on and allocate
its resources to the licensure and certification of instructional
personnel in schools. Elimination of certification
requirements for individuals who are duly certified or
licensed by other Delaware agencies will eliminate
redundancy and possible conflict between certification or
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licensure requirements among agencies.
I11. Decision to Repeal the Regulations

For the foregoing reasons, the Professional Standards
Board and the State Board of Education conclude the
identified regulations should be repealed.  Therefore,
pursuant to 14 Del. C. Sections 1203 and 1205(b). the
regulations attached hereto as Exhibit “B” are hereby
repealed.

IV. Text and Citation

The text of the regulations 303, 315, 316, 317, 318, 319,
359, 366, 367, and 369, attached hereto as Exhibit “B” are
repealed, and said regulations shall be deleted from the
Regulations of the Department of Education.

V. Effective Date of Order

The effective date of this Order shal be ten (10) days
from the date this Order is published in the Delaware
Register of Regulations.

Approved by the Professional Standards Board the 13t

Day of September, 2001:
Charles Michels, Chair,
Patricia Clements
Michéle Hazeur-Porter

Mary Ellen Kotz, Vice Chair
Barbara Grogg Ross
Sherie Hudson

Tony Marchio Mary Mirabeau
John Pallace Joanne Reihm

Harold Roberts Karen Schilling
Teresa Schooley Carol Vukelich

Jacquelyn Wilson

For Implementation by the Department of Education:
Valerie A Woodruff, Secretary of Education

It I's So Ordered this 20" Day of September, 2001.
Dr. Joseph A. Pika, President
Jean W. Allen, Vice President
Robert Gilsdorf
Mary B. Graham, Esquire
Valerie Pepper
Dennis J. Savage
Dr. Claibourne D. Smith
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DEPARTMENT OF HEALTH AND

SOCIAL SERVICES
DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 505 (31 Del.C. 8505)

* NOTE: THE INCORRECT TEXT FOR REGULATION DSSM
7004.3 WAS PUBLISHED IN THE OCTOBER REGISTER AT
PAGE 929. THE CORRECT TEXT OF THE REGULATION IS
PUBLISHED BEL OW.

Nature Of The Proceedings:

The Delaware Department of Heath and Socia
Services ("Department") / Division of Social Services/ Food
Stamp Program initiated proceedings to amend policies to
implement policy changes to the following section of the
Division of Social Services Manual: Section 7004.3. This
change sets criteriafor determining when a claim of $125 or
less is not established. The Department's proceedings to
amend its regulations were initiated pursuant to 29 Delaware
Code Section 10114 and its authority as prescribed by 31
Delaware Code Section 512.

The Department published its notice of proposed
regulation changes pursuant to 29 Delaware Code Section
10115 in the August, 2001 Delaware Register of
Regulations, requiring written materials and suggestions
from the public concerning the proposed regulations to be
produced by August 31, 2001 at which time the Department
would receive information, factual evidence and public
comment to the said proposed changes to the regulations.

No written or verbal comments were received relating to
this proposed rule

Findings Of Fact:

The Department finds that the proposed changes as set
forth in the August, 2001 Register of Regulations should be
adopted as written.

THEREFORE, IT IS ORDERED, that the proposed
regulations related to the Food Stamp Program Collection
and Management of Food Stamp Claims are adopted and
shall befina effective October 10, 2001.

September 14, 2001
Vincent P. Meconi, Secretary, DHSS

REVISION

7004.3 Collection and Management of Food Stamp
Claims

We shall collect any overissuances of food stamps
issued to a household by:

a) reducing the allotment of the household;

b) withholding amounts from  unemployment
compensation from a member of
the househol d;

c) recovering from Federal pay or a Federal income
tax refund,;

d) any other means;

unless ARMS determines that all of the means listed
above are not cost effective.

Cost effective deter mination:

DSS/ARMS can opt to not establish any claim if the
claim referral is $125 or less; unless the household is
currently participating or the clam has aready been
established or discovered in a Quality Control review.

We will not establish any claim if the claim referral is
$125 or lessunless:
the household is currently participating.
the claim has already been established,
there is already an existing Food Stamp claim,
there are other program(s) claims,
the claim referral is for multiple programs, or
the claim was discovered in a Quality Control

CYCIESES

2
2
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Symbol Key

Roman type indicates the text existing prior to the emergency regulation being promulgated. Italic type indicates new
text. Language which is striken through indicates text being deleted.

Emer gency Regulations

Under 29 Del.C. 810119, if an agency determines that an imminent peril to the public health, safety or welfare requires
the adoption, amendment or repeal of a regulation with less than the notice required by 29 Del.C. 810115, then the following
rules shal apply: (1) The agency may proceed to act without prior notice or hearing or upon any abbreviated notice and
hearing that it finds practicable; (2) The order adopting, amending or repealing a regulation shall state in writing the reasons
for the agency’ s determination that such emergency action is necessary; (3) the order effecting such action may be effective
for aperiod of not longer than 120 days and may be renewed once for a period not exceeding 60 days; (4) When such an order
is issued without any of the public procedures otherwise required or authorized by Chapter 101 of Title 29, the agency shall
state as part of the order that it will receive, consider and respond to petitions by any interested person for the reconsideration
or revision thereof; and (5) The agency shall submit acopy of the emergency order to the Registrar for publication in the next

issue of the Register of Regulations.

DEPARTMENT OF HEALTH AND
SOCIAL SERVICES
DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 505 (31 Del.C. 8505)

[Nature Of The Proceedings|

The Delaware Department of Headth and Socia
Services ("Department”) has determined that a threat to the
public welfare exists if revision of the regulation contained
in DSSM Section 9060 is not implemented without prior
notice or hearing. Failure to implement will result in a delay
in immediately implementing the maximum Standard Utility
Allowance (SUA).

Nature Of Proposed Revisions
(revisions underlined):
Findings Of Fact

The Department finds that these changes should be
made in the best interest of the general public of the State of
Delaware. The Department will receive, consider, and
respond to petitions by any interested person for the
reconsideration or revision thereof.

THEREFORE, IT IS ORDERED, that the proposed
revision to the regulation be adopted on an emergency basis
without prior notice or hearing, and shall become effective
immediately.

Vincent P. Meconi, Secretary, DHSS
10.15.2001

REVISION
DSSM 9060 Income Deductions

F. Shelter Costs - Monthly shelter costs in excess of 50% of
the household's income after all other deductions in A, B,
and C above have been allowed. The shelter deduction must
not exceed the maximum excess shelter deduction limit.
(Refer to the current October Cost-of-Living Adjustment
Administrative Notice for the maximum excess shelter
deduction.) Thisis applicable unless the household contains
a member who is age sixty (60) or over, or disabled per
DSSM 9013.1. Such households will receive an excess
shelter deduction for the monthly costs that exceeds 50% of
the household's monthly income after all other applicable
deductions.

Shelter costs will include only the following:

1) Continuing charges for the shelter occupied by the
household, including rent, mortgages, condo and association
fees, or other continuing charges |leading to the ownership of
the shelter such as loan repayments for the purchase of a
mobile home, including interest on such payments. A
mortgage is defined as any loan that uses the house as
collateral.

Households required to pay the "last month'srent” along
with the first month's rent before they can move into the
dwelling can claim both amounts in the month that the
household is billed.

For example, a client rents an apartment in January and
must pay January's and the next December's rent in January.
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Both rental amounts can be used for January's food stamp
budget. A rent deduction would not be allowed in December
sinceit was paid in January.

Households required to pay a security deposit before
they move into a dwelling cannot claim the deposit as a
shelter cost.

For example, a client rents ahome and must pay a $450
security deposit and the first month's rent before she moves
in. The security deposit will be refunded when she moves
out if the home isin good condition. She cannot claim the
deposit as a shelter cost for food stamp purposes.

2) Property taxes, State and local assessments and
insurance on the structure itself, but not separate costs for
insuring furniture or personal belongings. If separate
insurance costs for furniture or personal belongings are not
identified, use thetotal.

3) The costs of:

o fuel for heating or air conditioning costs for
cooling;

e éectricity or fuel used for purposes other than
heating or cooling;

e water,

*  sawerage;

» wéll installation and maintenance;

*  septic tank system installation and maintenance;

e garbage and trash collection;

« dl servicefeesfor one telephone, including, but not
limited to basic service fees, subscriber line
charges, relay center surcharges, 911 fees, and
taxes; and

» fees charged by the utility provider for initial
installation of the utility.

Onetime deposits cannot be included.

4) There are two standard utrlrtv aIIowances Fhe

The two annualized utility alowances are—effered
available:
The limited utility basie alowance (LUA)
available to households that do not pay for heat_or_air

conditioning cooling, but incur costs that include electricity
and fuel for purposes other than heating_or cooling, water,
sewerage, well and septic tank installation and maintenance,
telephone, and garbage or trash collection. To get the LUA,
the household must incur expenses for at least two utilities,
like phone and electric, phone and water, gas cooking and
non-heat or cooling electric, or water and trash collection. A
household living in a public housing unit or other rental
housing unit which has central utility meters and charges the
household only for excess heating or cooling costs can
receive the LUA provided the household has another utility
like a phone or gas cooking.

The heating and cooling utility allowance
(HCSUA) is avalable to households with heating or_air
conditioning cooling costs separate from their rent or
mortgage. Other households eligible for the HCSUA
include:

e Residents of private rental housing who are billed
on a monthly basis by their landlords for actual
usage as determined through individual usage or
who are charged aflat rate;

e Households receiving energy payments under the
L ow Income Home Energy Assistance (LIHEA);

¢ Households receiving direct or indirect energy
assistance payments, other than LIHEA, that is
excluded as income and who continue to incur any
out-of -pocket heating or cooling expenses during
any month in the certification period.

Heating costs must be verified to use the HCSUA. For
cooling costs, you must verify the utility, like electricity, that
provides the air conditioning. Accept the household’'s
statement that they pay for cooling unless it is questionable.

(Refer to the current October Cost-of-Living
Adjustment Administrative Notice for the standard utility
allowances.)

Households may choose between a standard or verified
actua utility costs at initial certification, recertification, or
when a household moves.

Permit : ouisel GIES.EE S”'E.EI.' Detweeh the EEI Ebal. ut p’F
reeertifieation—Qual ifying households not opting to itemize
actua utility costs will be assigned the appropriate standard
utility allowance.

If the household is brlled separately for only telephone,

thae} the household is not entitled to clarm either standard
utility allowance. H-ene-of-these-heuseholds-is-bilHedfora
telephone; The standard telephone allowance will be used
{for these households hilled only for a telephone, and
regardless of their actual cost). Hr-additionthese-heusehetds

mertgage—payments— (Refer to the current October Cost- of-
Living Adjustment Administrative Notice for the telephone
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allowance.)

If a household is billed only for one utility, not heating/
cooling or telephone, the household is alowed the actual
cost for that utility.

Prorating the SUA

When households live with and share utility expenses
with other individuals or households, whether they are
participating in the Food Stamp Program or not, the agency
will prorate the standard utility allowances based on the
number of households sharing the utility costs.

The following are examples of prorating the SUA:

Two (2) households share a residence. They both
contribute towards the utility costs. The food stamp
household pays $50 towards the costs each month. Thefood
stamp household is entitled to one-half of the SUA.

A food stamp household shares an apartment and
utilities with another individual. The food stamp household
pays two-thirds of the utility costs. The household is entitled
to one-half of the SUA.

Three (3) households share a residence and utility
expenses. The food stamp household pays a different amount
each month based on the amount of the costs. The food
stamp household is entitled to a one-third proration of the
SUA.

4) The shelter costs of the home if not occupied by the
household because of employment or training away from
home, illness or abandonment caused by a natural disaster or
casualty loss. For costs of a home vacated by the household
to be included in the household's shelter costs, the household
must intend to return to the home; the current occupants of
the home, if any must not be claiming the shelter costs for
food stamp purposes; and the home must not be leased or
rented during the absence of the household.

A household that has both an occupied home and an
unoccupied home is only entitled to one standard utility
allowance.

5) Charges for the repair of the home that was
substantially damaged or destroyed due to a natural disaster
such asafireor flood. Shelter costs will not include charges
for repair of the homethat have been or will be reimbursed
by private or public relief agencies, insurance companies, or
from any other source. Repairs, other than those due to
natural disasters, do not count as a deduction, even when
tenants must pay for them or be evicted.

[DivisiON OF SocIAL SERVICES]
Statutory Authority: 31 Delaware Code,
Section 505 (31 Del.C. 8505)

Nature Of The Proceedings:

The Delaware Department of Heath and Socia
Services ("Department™) has determined that a threat to the
public welfare exists if revision of the regulation contained
in DSSM Section 20620.1 is not implemented without prior
notice or hearing. Failureto implement will resultin a delay
in an increase in the amount of funds that can be protected
monthly in a personal needs account for Medicaid clients
residing in nursing facilities. An increase from $42.00 to
$44.00 was approved and funded by the Delaware
L egislature effective October 1, 2001.

Nature Of Proposed Revisions:
(revisions underlined):
Findings Of Fact:

The Department finds that these changes should be
made in the best interest of the general public of the State of
Delaware. The Department will receive, consider, and
respond to petitions by any interested person for the
reconsideration or revision thereof.

THEREFORE, IT IS ORDERED, that the proposed
revision to the regulation be adopted on an emergency basis
without prior notice or hearing, and shall become effective
immediately.

Vincent P. Meconi, Secretary, DHSS
10.15.2001

REVISION
20620.1 Personal Needs

$42.00 $44.00 per month of available income is to be
protected for the recipients direct personal needs.

If the recipient receives a reduced VA Improved
Pension (not to exceed $90) the personal needs amount will
be $90 or the amount of personal needs allowance in the
state plan, whichever is greater.

If the recipient regularly attends a rehab/educational
program off the grounds of his nursing facility, including
employment for the purpose of rehabilitation in a sheltered
workshop off the grounds of the facility, $50.00 per month
(rather than $42 $44) will be protected.

For nursing home residents who are participating in
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substantial gainful activity (SGA) (20 CFR 416.971), the
following amounts, not to exceed the Adult Foster Care rate
will be deducted from gross earned income;

e Mandatory payroll deductions that are a condition
of employment including, but not limited to:
Federal, State and Local Taxes
FICA
Union Dues
Insurance premiums
Pension contributions
Transportation costs as paid to & from work
Clothing and personal needs alowance of $75/
month.

If earnings average more than $700 a month in a
calendar year, this is considered SGA and DSS can alow a
persona needs allowance of up to the AFC rate. If earnings
average less than $300 a month in acalendar year, thisis not
ordinarily considered SGA and DSS can allow the $42 $44
or $50 persona needs allowance. |f average earnings are
between $300 and $700, DSS must consider other factors to
determine whether or not the work constitutes SGA. Other
factors include considering if the work is comparable to
unimpaired people in the community performing similar
jobs.
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Proposed Requlations

Under 29 Del.C. 810115 whenever an agency proposesto formulate, adopt, amend or repea aregulation, it shall file
notice and full text of such proposals, together with copies of the existing regulation being adopted, amended or repealed, with
the Registrar for publication in the Register of Regulations pursuant to 81134 of thistitle. Thenotice shall describe the nature
of the proceedings including a brief synopsis of the subject, substance, issues, possible terms of the agency action, areference
to the legal authority of the agency to act, and reference to any other regulations that may be impacted or affected by the
proposal, and shall state the manner in which persons may present their views; if in writing, of the place to which and the firel
date by which such views may be submitted; or if at a public hearing, the date, time and place of the hearing. If a public
hearing is to be held, such public hearing shall not be scheduled less than 20 days following publication of notice of the
proposal in the Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general circulation; The
notice shall also be mailed to all persons who have made timely written requests of the agency for advance notice of its
regulation-making proceedings.

Prevention Commission Office, Delaware Fire Service
Center, 1463 Chestnut Grove Road, Dover, Delaware,
19904.

Persons may present their views in writing by mailing
their views to the Commission at the above address prior to
the hearing or by offering testimony at the public hearing. If
the number of persons desiring to testify at the public
hearing is large, the amount of time allotted to each speaker
will be limited.

DELAWARE STATE FIRE
PREVENTION COMMISSION

Statutory Authority: 16 Delaware Code,
Section 6603 (16 Del.C. 86603)

[Notice Of Public Hearing|

The Delaware State Fire Prevention Commission will
hold a hearing pursuant to 16 Del. C. 86603 and 29 Del. C.
Ch. 101, to receive public comment regarding a proposed
change to the State Fire Prevention Regulations. The
Commission is proposing to add a Criminal History Records ~ L.__Authorized Gover nmental
Check Policy, to the Ambulance Service Regulations as ~ Commission

Criminal History Records Check Policy

Designee for __the

follows: A. The Delaware State Fire Prevention Commission
Add Section 3 - 1. Criminal History Records Check  authorizes the Director of the Delaware State Fire School to
Policy be its governmental designee to acquire and review State and

Federal criminal history records submitted by the State
Bureau of Identification for an applicant applying to become
an Ambulance Attendant or a Delaware Emergency Medical

Date, Time And Place Of Public Hearing

DATE: Tuesday, November 20, 2001
TIME: 9:00 AM and 1:00 PM

PL ACE:Commission Chamber
Delaware State Fire School
Delaware Fire Service Center
1463 Chestnut Grove Road
Dover, Delaware 19904

Persons may view the proposed addition to the
Regulations between the hours of 8:00 am. to 4:30 p.m.,
Monday through Friday, at the Delaware State Fire

Technician and to interview the applicant, if necessary.

1. Evaluation Procedurefor Background Checks
A. The Director of the Fire School shall evaluate the

criminal history records checks using the criteria established
in 16 Del. C. 8 6712(b). All criminal history records will be
forwarded by the State Bureau of Identification to the
Director of the Delaware State Fire School.

B. Should the Director of the Delaware State Fire
Schoal as aresult of the criminal history records check find
cause to recommend to the Commission that it deny the
application of the person seeking certification as an
Ambulance Attendant or as an Emergency Medica
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Technician, the Director shall notify the Commission of this
decision.
C. The Commission shall advise the applicant that it

B. All Chiefs of Departments, Presidents or Ambulance
Captains of volunteer rescue or ambulance squads or
Operating Officers of private corporations which have

intends to deny the application and state the reason therefor.

students pre-registered for the class will be sent a notice to

The Commission will also advise the applicant of the right to

inform the student that a criminal history records check will

review all information reviewed by the Director and theright

be done on the first night of class and fingerprinting will be

to appeal the Commission’s decision by requesting a hearing

required.

before the Commission.

I1l. _Appeal Process for Denial of Certification or
Decertification because of Criminal Conviction
A. Any Delaware EMT-B applicant or certificate holder

C. Any student not pre-registered for the class will not
be accepted as a walk-in.

D. All EMT-B students will sign arelease provided by
the State Bureau of ldentification authorizing the criminal
history records check. Any student failing to sign the

notified by the Commission that the Commission intends to

designated form will not be allowed to participate in the

deny the application or decertify the certificate holder

course.

because of criminal history records check information may
appeal the denial to the State Fire Prevention Commission.

E. All students of new courses who are members of a
volunteer fire, rescue or ambulance organization will sign

The processis:
1. Within 10 days after the postmark on the

the authorization of payment allowing the State Fire
Prevention Commission to reimburse the State Bureau of

notification of the intent to deny certification or decertify a

Identification on their behalf for the cost of the criminal

certificate holder, the applicant shall submit awritten request

history records check.

for ahearing to the State Fire Prevention Commission stating
the reason(s) supporting the appeal.
2. Notice of the hearing shall be given at least 20

E.Students who are members of a private ambulance
service are required to pay the course tuition prior to thefirst
night of class. The tuition is non-refundable unless the

days before the day of the hearing and comply with the

student drops out prior to the first night of class. Thetuition

provisions of 29 Del. C. § 10122.
3. he grievance hearing before the State Fire

includes the cost of thecriminal history records check which
will be paid to the State Bureau of Identification on the

Prevention Commission will be conducted in accordance
with the Delaware Administrative Procedures Act 29 Del. C.
ch 101.

4. The hearing will be closed to the public unless

student’s behalf by the State Fire School.
G. Any volunteer fire, rescue or ambulance company

which registering a student who is denied certification
pursuant to the provision of 16 Del. C. § 6712(b), shall be

the applicant requests an open hearing. After the hearing,

responsible to reimburse the Commission for the cost of the

the Commission will inform the applicant of its decision.

1V. Requirementsfor Certification
A. Persons seeking certification as an Ambulance

criminal history records check.

H. Any student accepted into the course who does not
complete same will be required to reimburse the commission
the cost of the criminal history records check and course

Attendant or as an Emergency Medical Technician must be

textbook.

eighteen (18) years of age at the time of application.
1. Individuals entering an EMT-B course must be

V1. Condition _and Duration _of Certification/De-

eighteen (18) years of age at the start of the course.
B. An individual applying for certification must meet
the requirement of Part X, Section V., Eliqibility of

certification
A. The State Fire Prevention Commission shall issue
initial _certification as an Ambulance Attendant and

Certification of the State Fire Prevention Commission

Delaware Emergency Medica Technician — Basic as

Addendum to the Ambulance Service Regulations, BLS

prescribed in Part X, Section VI, Certification, of the State

Ambulance Provider/First Responder.
C. Persons seeking certification must meet the criminal
history record check as mandated in 16 Del C. § 6712(b),

Fire Prevention Commission Regulations provided that:

1. The applicant passes the mandated criminal
history record check.

effective July 12, 2001 and follow the procedures outlined in
this palicy.

V.  Administrative Policy Pertaining to Background

2. Obtain al necessary immunizations.

3. Meet the course attendance requirement policy
as prescribed by the Delaware State Fire School, if
applicable.

Checks
A. All training announcements for EMT-B courses will

4. Pass the National Registry of Emergency
Medical Technician’s Examination.

include the statement “ Criminal History Records checks will
be required on or before the first night of class’.

B. De-certification
1. The State Fire Prevention Commission shall
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decertify an Ambulance Attendant or Delaware EMT-B if:
a_ The individua does not meet the re

records check. All reciprocity applicants will pay at the time
of request. Thecriminal history records check must be done

certification requirements established in the State Fire
Prevention Commission Regulation, Part X, section IX. Or

b. Theindividual is convicted of an offense as

within 30 days of the reciprocity request.
2. Applicant will authorize the release of the
criminal_history records check information directly to the

specified in 16 Del. C. 8§ 6712(b) while currently certified

Director of the Delaware State Fire School.

and the proceduresin section VI of this policy are followed.

V1Il. Procedurefor De-certification for Criminal Offense

3. Applicant will notify the Delaware State Fire
School on the prescribed form they are seeking reciprocity
and have applied for a criminal history records check.

A. The State Fire Prevention Commission may
decertify any currently certified Ambulance Attendant or

4. Upon receipt by the Delaware State Fire School
and evaluation of the criminal history records check the

EMT when it has reason to believe that the person has been

individual will be notified by the Fire School asto how to

convicted of acrime within the scope of 86712 of Title 16.
B. Upon receiving a written notice that an Ambulance
Attendant or EMT was convicted of a crime within the
provisions of 86712, Title 16 the Commission shall:
1. Immediately suspend the individual's

proceed with required testing and certification procedures.

5. Should the applicant be denied reciprocity
because of criminal history records check information they
will be advised of the appeal process in section 111 of this
policy.

certification pending an investigation into the allegations.
2. Notify the individua in writing of the

X. Funding of Reciprocity Backaround Checks

dlegations and suspensions and allow the certificate holder
an_informal opportunity to contest the allegations of a

A. All applicants will pay for the criminal history
records check at the time of their request.

conviction.
3. Require the individua to obtain a current

1. It is the responsibility of the private providers,
private individuals or City of Wilmington to pay all costs —

background check at their expense.
a__ Backaground check information will be
reviewed by the Director of the State Fire School, who will

they are not eligible for reimbursement.
2. Upon successful completion of the reciprocity
process the State Fire Prevention Commission will

make determination if cause for de-certification exists. The

reimburse the individual or the individual’s volunteer fire,

Director will notify the Commission of the findings.
4, Based on the information provided by the

rescue or ambulance organization for the cost of the criminal
history records check.

Director the Commission will either inform the certificate
holder of the intent to de-certify the individual or lift the

XI. Reciprocity for Univer sity of Delawar e Students

individual’s suspension.

A. The Delaware State Fire Prevention Commission
will waive the criminal history records check reguirements

C. The individuas may appeal the de-certification
using the procedure under section Ill, Appeal Process

for _al University of Delaware Students applying for

specified in this Policy.

VI, Reciprocity Applicants for Certification as
Ambulance Attendant or EMT

A. Applicants applying for reciprocity for Ambulance

certification as an Ambulance Attendant or as an Emergency
Medical Technician.

1. The University Police Department will provide
the Director of the Delaware State Fire School with awritten
document listing all eligible students and a statement that

Attendant and Delaware EMT-B from another state shall
meet the requirements of Part X, Section Xll of the

they have passed an interna background check at least equal
to the requirement of 16 Del. C. 8§ 6712,

Delaware State Fire Prevention Commission Regulations
B. Applicants applying for reciprocity from another

XI1. Confidentiality of Backaround Check Information

state must comply with the background check reguirements
as specified in 16 Del. C. § 6712.

1X. Reciprocity Applicants — Criminal History Records

A. Information obtained pursuant to the background
check is confidential and except as provided in Section C

below, shall not be released from the Fire School under any
circumstances to anyone.

Check Procedures
A. Applicants seeking reciprocity to become Delaware

B. All background check information that is reviewed
by the Director of the Delaware State Fire School shall be

Ambulance Attendant or EMT's must submit to a criminal

retained in a locked file cabinet in the custody of the

history records check prior to applying for reciprocity

Director.

certification.
1. Applicants will go to a Delaware State Police

C. When a denia for certification is made, the
information will be turned over to the State Fire Prevention

Troop and apply for a State and Federal criminal history

Commission where it will be secured for at |east 60 days or
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until the appeal processis completed.
1. If anappeal isnot filed, at the end of 60 days, the
information is to be returned to the Director.

D. Per 16 Del. C. § 6712 the individual may meet with
the Director and after providing proof of identification
including a photo identification, review their information.
Copieswill not be provided to anyone.

DEPARTMENT OF
ADMINISTRATIVE SERVICES

[BoARD OF NURSING]

24 DE Admin. Code 1900
Statutory Authority: 24 Delaware Code,
Section 1906(19) (24 Del.C. §1906(19))

The Delaware Joint Practice Committee in accordance
with 24 Del. Code, Subsection 1906(19) has proposed to
revise the Rules and Regulations governing Independent
Practice/Prescriptive  Authority for Advanced Practice
Nurses (APN).

The proposed changes detail the complaint process
related to APN’s Independent Practice/Prescriptive
Authority and define the Joint Practice Committe€ s process
of APN members, officers, and meetings.

A public hearing will be held on Tuesday, December 18,
2001 at 5:30 p.m. in the second floor conference room C-216
a Delaware Technica and Community College, Stanton
Campus, 400 Christiana-Stanton Road, Newark, Delaware.

Anyone desiring a copy of the proposed revised section
of the Rules and Regulations may obtain a copy from the
Delaware Board of Nursing, 861 Silver Lake Blvd., Cannon
Building, Suite 203, Dover, DE 19904, (302) 744-4516.
Persons desiring to submit written comments on the revised
rules and regulations may forward these comments to the
above address. The final date to receive written comments
will December 18, 2001.

8.0 Rules and Regulationsfor Advanced Practice Nurse
Prescriptive Authority/Independent Practice for the
State of Delaware

8.1 Authority
These rules and regulations are adopted by the
Delaware Board of Nursing under the authority of the
Delavare Nurse Practice Act, 24 Del.C. 881902(d),
1906(1), 1906(7).
8.2 Purpose
8.21 The genera purpose of these rules and
regulations is to assist in protecting and safeguarding the

public by regulating the practice of the Advanced Practice
Nurse.
8.3 Scope

8.3.1 These rules and regulations govern the
educational and experience requirements and standards of
practice for the Advanced Practice Nurse. Prescribing
medications and treatments independently is pursuant to the
Rules and Regulations promulgated by the Joint Practice
Committee as defined in 24 Del.C. 81906(20). The
Advanced Practice Nurse is responsible and accountable for
her or his practice. Nothing herein is deemed to limit the
scope of practice or prohibit a Registered Nurse from
engaging in those activities that constitute the practice of
professional nursing and/or professiona nursing in a
specialty area.

8.4 Definitions

“Advanced Practice Nurse’as defined in 24
Del.C. 81902(d)(1). Such a nurse will be given the title
Advanced Practice Nurse by state licensure, and may use the
titte Advanced Practice Nurse within hisher specific
specialty area.

“Certified Nurse Midwife (C.N.M)" A
Registered Nurse who is a provider for normal maternity,
newborn and well-woman gynecological care. The CNM
designation is received after completing an accredited post-
basic nursing program in midwifery at schools of medicine,
nursing or public heath, and passing a certification
examination administered by the ACNM Certification
Council, Inc. or other nationally recognized, Board of
Nursing approved certifying organization.

“Certified Registered Nurse Anesthetist
(C.R.N.A))" A Registered Nurse who has graduated from a
nurse anesthesia educational program accredited by the
American Association of Nurse Anesthetists Council on
Accreditation of Nurse Anesthesia Educationa programs,
and who is certified by the American Association of Nurse
Anesthetists Council on Certification of Nurse Anesthetists
or other nationally recognized, Board of Nursing approved
certifying organization.

“Clinical Nurse Specialist (C.N.S.)” A Registered
Nurse with advanced nursing educational preparation who
functions in primary, secondary, and tertiary settings with
individuals, families, groups, or communities. The CNS
designation is received after graduation from a Master’'s
degree program in a clinical nurse specialty or post Master’s
certificate, such as gerontology, maternal-child, pediatrics,
psych/mental health, etc. The CNS must have nationa
certification in the area of specialization at the advanced
level if such a certification exists or as specified in 8.9.4.1 of
these Rules and Regulations. The certifying agency must
meet the established criteria approved by the Delaware
Board of Nursing.

“Nurse Practitioner (N.P.)” A Registered Nurse
with advanced nursing educational preparation who is a
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provider of primary healthcare in avariety of settingswith a
focus on a specific area of practice. The NP designation is
received after graduation from a Master’s program or from
an accredited post-basic NP certificate program of at least
one academic year in length in a nurse practitioner specialty
such as acute care, adult, family, geriatric, pediatric, or
women’s health, etc. The NP must have national
certification in the area of speciaization at the advanced
level by a certifying agency which meets the established
criteria approved by the Delaware Board of Nursing.

“Audit” The verification of existence of a
collaborative agreement for a minimum of 10% of the total
number of licenses issued during a specified time period.

“Board” The Delaware Board of Nursing

“Clinical Nursing Specialty” a delimited focus of
advanced nursing practice. Specialty areas can be identified
in terms of population, setting, disease/pathology, type of
care or type of problem. Nursing administration does not
qualify asaclinical nursing specialty.

See 3 DE Reg. 1373 (4/1/00)

“Collaborative Agreement” Written verification
of health care facility approved clinical privileges; or health
carefacility approved job description; or a written document
that outlines the process for consultation and referral
between an Advanced Practice Nurse and a licensed
physician, dentist, podiatrist, or licensed Delaware health
care delivery system.

“Guidelines Protocols’ Suggested pathwaysto be
followed by an Advanced Practice Nurse for managing a
particular medical problem. These guidelines/protocols may
be developed collaboratively by an Advanced Practice Nurse
and a licensed physician, dentist or a podiatrist, or licensed
Delaware health care delivery system.

“National Certification” That credential earned by
a nurse who has met requirements of a Board approved
certifying agency.

The agencies so approved include but are not

limited to:

American Academy of Nurse Practitioners

American Nurses Credentialing Center

American  Association  of Nurse
Anesthetists Council on Certification of Nurse Anesthetists

American  Association  of Nurse
Anesthetists Council on Recertification of Nurse
Anesthetists

National Certification Corporation for the
Obstetric, Gynecologic and Neonatal Nursing Specialties

National Certification Board of Pediatric
Nurse Practitioners and Nurses.

ACNM Certification Council, Inc.

“Post Basic Program”

A combined didactic and clinical/preceptored
program of at least one academic year of full time study in
the area of advanced nursing practice with a minimum of

400 clinical/preceptored hours.

The program must be one offered and
administered by an approved health agency and/or institution
of higher learning,

Post basic means a program taken after
licensure is achieved.

“Scope of Specialized Practice” That area of
practice in which an Advanced Practice Nurse has aMaster’s
degree or a post-basic program certificate in a clinical
nursing specialty with national certification.

“Supervision” Direction given by a licensed
physician or Advanced Practice Nurse to an Advanced
Practice Nurse practicing pursuant to a temporary permit.
The supervising physician or Advanced Practice Nurse must
be periodically available at the site where care is provided,
or available for immediate guidance.

8.5 Grandfathering Period

8.5.1 Any person holding a certificate of state
licensure as an Advanced Practice Nurse that is valid on July
8, 1994 shall be eligible for renewa of such licensure under
the conditions and standards prescribed herein for renewal of
licensure.

8.6 Standardsfor the Advanced Practice Nurse

8.6.1 Advanced Practice Nurses view clients and
their health concerns from an integrated multi-system
perspective.

8.6.2 Standards provide the practitioner with a
framework within which to operate and with the means to
evaluate his’/her practice. In meeting the standards of
practice of nursing in the advanced role, each practitioner,
including but not limited to those listed in 8.6.2 of these
Rules and Regulations:

8.6.2.1 Performs comprehensive assessments
using appropriate physical and psychosocial parameters,

8.6.2.2 Develops comprehensive nursing care
plans based on current theories and advanced clinica
knowledge and expertise;

8.6.2.3 Initiates and applies clinical treatments
based on expert knowledge and technica competency to
client populations with problems ranging from health
promotion to complex illness and for whom the Advanced
Practice Nurse assumes primary care responsibilities. These
treatments include, but are not limited to psychotherapy,
administration of anesthesia, and vaginal deliveries;

8.6.24 Functions under established
guidelines/protocol s and/or accepted standards of care;

8.6.2.5 Uses the results of scientifically sound
empirical research as a basis for nursing practice decisions;

8.6.26 Uses appropriate teaching/learning
strategies to diagnose learning impediments,

8.6.2.7 Evauates the quality of individua
client care in accordance with quality assurance and other
standards;

8.6.28 Reviews and revises guidelines/
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protocols, as necessary;

8.6.2.9 Maintains an accurate written account
of the progress of clients for whom primary care
responsibilities are assumed;

8.6.210 Collaborates with members of a
multi-disciplinary team toward the accomplishment of
mutually established goals;

8.6.2.11 Pursues strategies to enhance access
to and use of adequate health care services;

8.6.2.12 Maintains optimal advanced practice
based on a continual process of review and evaluation of
scientific theory, research findings and current practice;

8.6.2.13 Performs consultative services for
clients referred by other members of the multi-disciplinary
team; and

8.6.2.14 Establishes a collaborative agreement
with a licensed physician, dentist, podiatrist, or licensed
Delavare hedth care delivery system to facilitate
consultation and/or referra as appropriate in the delivery of
health careto clients.

8.6.3 In addition to these standards, each nurse
certified in an area of specialization and recognized by the
Board to practice as an Advanced Practice Nurse is
responsible for practice at the level and scope defined for
that specialty certification by the agency which certified the
nurse.

8.7 Generic Functions of the Advanced Practice Nurse
Within the Specialized Scope of Practice include but are not
limited to:

8.7.1 Eliciting detailed health history(s)

8.7.2 Defining nursing problem(s)

8.7.3 Performing physical examination(s)

8.7.4 Collecting and performing laboratory tests

8.7.5 Interpreting laboratory data

8.7.6 Initiating requests for essential laboratory
procedures

8.7.7 Initiating requests for essential x-rays

8.7.8 Screening patients to identify abnormal
problems

8.7.9 Initiating referrals to appropriate resources
and services as necessary

8.7.10 Initiating or modifying treatment and
medi cations within established guidelines

8.7.11 Assessing and reporting changes in the
health of individuals, families and communities

8.7.12 Providing health education through teaching
and counseling

8.7.13 Planning and/or instituting health care
programs in the community with other health care
professionals and the public

8.7.14 Delegating tasks appropriately

8.7.15 Prescribing medications and treatments
independently pursuant to Rules and Regulations
promulgated by the Joint Practice Committee as defined in

24 Del.C. 81906(20).
8.8 Criteriafor Approval of Certification Agencies
8.8.1 A national certifying body which meets the
following criteria shall be recognized by the Board to satisfy
24 Del.C. 81902(d)(1).
8.8.2 Thenational certifying body:

8.82.1 Is nationa in the scope of its
credentialing.

8.8.2.2 Has no requirement for an applicant to
be a member of any organization.

8.8.2.3 Has educationa requirements which
are consistent with the requirements of these rules.

8.824 Has an application process and
credential review which includes documentation that the
applicant’s education is in the advanced nursing practice
category being certified, and that the applicant’s clinical
practiceisin the certification category.

8.8.25 Uses an examination as a basis for
certification in the advanced nursing practice category which
meets the following criteria:

8.8.2.5.1 The examination is based upon
job analysis studies conducted using standard methodol ogies
acceptabl e to the testing community;

8.8.2.5.2 The examination represents the
knowledge, skills and abilities essential for the delivery of
safe and effective advanced nursing care to the clients;

8.8.2.5.3 The examination content and its
distribution are specified in atest plan (blueprint), based on
the job analysis study, that is availableto examinees;

8.8.2.5.4 Examination items are reviewed
for content validity, cultural sensitivity and correct scoring
using an established mechanism, both before use and
periodicaly;

8.8.25.5 Examinations are evaluated for
psychometric performance;

8.8.25.6 The passing standard is
established using acceptable psychometric methods, and is
reevaluated periodically; and

8.8.25.7 Examination
maintained through established procedures

8.8.2.6 Issues certification based upon passing

the examination and meeting &l other certification
requirements.

8.8.2.7 Provides for periodic recertification
which includes review of qualifications and continued
competency.

8.8.2.8 Has mechanisms in place for
communication to Boards of Nursing for timely verification
of an individua’s certification status, changes in
certification status, and changesin the certification program,
including qualifications, test plan and scope of practice.

8. 8.2.9 Has an evaluation process to provide
quality assurancein its certification program.

8.9 Application for Licensure to Practice as an

security  is
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Advanced Practice Nurse

8.9.1 Application for licensure as a Registered
Nurse shall be made on forms supplied by the Board.

8.9.2 In addition, an application for licensure to
practice as an Advanced Practice Nurse shall be made on
forms supplied by the Board.

8.9.2.1 The APN applicant shall be required to
furnish the name(s) of the licensed physician, dentist,
podiatrist, or licensed Delaware health care delivery system
with whom acurrent collaborative agreement exists.

8.9.2.2 Notification of changes in the name of
the licensed physician, dentist, podiatrist, or licensed
Delaware health care delivery system shall be forwarded to
the Board office.

8.9.3 Each application shall be returned to the
Board office together with appropriate documentation and
non-refundabl e fees.

8.94 A Registered Nurse meeting the practice
requirement as listed in 8.11 and all other requirements set
forth in these Rules and Regulations may be issued a license
as an Advanced Practice Nurse in the specific area of
specialization in which the nurse has been nationally
certified at the advanced level and/or has earned a Master’s
degreein aclinical nursing specialty.

89.4.1 Clinical nurse specidists, whose
subspecialty area can be categorized under a broad scope of
nursing practice for which a Board-approved national
certification examination exists, are required to pass this
certification examination to qualify for permanent licensure
as an Advanced Practice Nurse. Thiswould include, but not
be limited to medical-surgical and psychiatric-mental heath
nursing. If a more specific post-graduate level certification
examination that has Board of Nursing approval is available
within the clinical nursing speciaist’s subspecialty area at
the time of licensure application, the applicant may
substitute this examination for the broad-based clinical
nursing specialist certification examination.

8.9.4.2 Faculty members teaching in nursing
education programs are not required to be licensed as
Advanced Practice Nurses. Those faculty members teaching
in graduate level clinical courses may apply for licensure as
Advanced Practice Nurses and utilize graduate level clinical
teaching hours to fulfill the practice requirement as stated in
8.11.2.1.

8.9.5 Renewal of licensure shall be on a date
consistent with the current Registered Nurse renewal period.
A renewal fee shall be paid.

8.9.6 The Board may refuse to issue, revoke,
suspend or refuse to renew the license as an Advanced
Practice Nurse or otherwise discipline an applicant or a
practitioner who fails to meet the requirements for licensure
as an Advanced Practice Nurse or as a registered nurse, or
who commits any disciplinary offense under the Nurse
Practice Act, 24 Del.C. Ch. 19, or the Rulesand Regulations

promulgated pursuant thereto. All decisions regarding
independent practice and/or independent prescriptive
authority are made by the Joint Practice Committee as
provided in 24 Del.C. 81906(20) - (22).

8.10 Temporary Permit for Advanced Practice Nurse
Licensure

8.10.1 A temporary permit to practice, pending
Board approval for permanent licensure, may be issued
provided that:

8.10.1.1 The individual applying has aso
applied for licensure to practice as a Registered Nurse in
Delaware, or

8.10.1.2 The individual applying holds a
current licensein Delaware, and

8.10.1.3 The individual submits proof of
graduation from a nationally accredited or Board approved
Master’s or certificate advanced practice nursing program,
and has passed the certification examination, or

8.10.1.4 The individual is a graduate of a
Master’s program in a clinical nursing specialty for which
there is no certifying examination, and can show evidence of
at least 1000 hours of clinical nursing practice within the
past 24 months.

8.10.1.5 Application(s) and fee(s) areon filein
the Board office.

8.10.2 A temporary permit to practice, under
supervision only, may be issued at the discretion of the
Executive Director provided that:

8.10.2.1 The individuad meets the
requirementsin 8.10.1.1 or 8.10.1.2, and 8.10.1.5 and;

8.10.2.2 The individual submits proof of
graduation from a nationally accredited or Board approved
Master's or certificate advanced practice nurse program,
and;

8.10.2.3 The individual submits proof of
admission into the approved certifying agency’s examination
or is seeking a temporary permit to practice under
supervision to accrue the practice hours required to sit for the
certifying examination or has accrued the required practice
hours and is scheduled to take the first advanced certifying
examination upon eligibility or is accruing the practice hours
referred toin 8.10.2.4; or,

8.10.2.4 The individual meets 8.10.2.1 and
8.10.2.2 hereinabove and is awaiting review by the
certifying agency for eligibility to sit for the certifying
examination.

8.10.3 If the certifying examination has been
passed, the appropriate form must accompany the
application.

8.10.4 A temporary permit may be issued:

8.10.4.1 For up to two years in three month
periods.

8.10.4.2 At the discretion of the Executive
Director.
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8.10.5 A temporary permit will be withdrawn:
8.105.1 Upon falure to pass the first
certifying examination
8.10.5.1.1 The applicant may petition the
Board of Nursing to extend a temporary permit under
supervision until results of the next available certification
exam are available by furnishing the following information:
8.105.1.1.1 current  employer
reference,
8.10.5.1.1.2 supervision available,
8.10.5.1.1.3 job description,
8.105.1.14  letter outlining any
extenuating circumstances,
8.10.5.1.1.5 any other information
the Board of Nursing deems necessary.
8.10.5.2 For other reasons stipulated under
temporary permits elsewhere in these Rules and Regulations.
3 DE Reg. 1373 (4/1/00)

8.10.6 A lapsed temporary permit for designation
is equivalent to alapsed license and the same rules apply.

8.10.7 Failure of the certifying examination does
not impact on the retention of the basic professional
Registered Nurse licensure.

8.10.8 Any person practicing or holding oneself
out as an Advanced Practice Nursein any category without a
Board authorized license in such category shal be
considered an illega practitioner and shall be subject to the
penalties provided for violations of the Law regulating the
Practice of Nursing in Delaware, (24 Del.C. Ch. 19).

8.10.9 Endorsement of Advanced Practice Nurse
designation from another state is processed the same as for
licensure by endorsement, provided that the applicant meets
the criteria for an Advanced Practice Nurse license in
Delaware.

8.11 Maintenance of Licensure Status: Reinstatement

811.1 To maintain licensure, the Advanced
Practice Nurse must meet the requirements for recertification
as established by the certifying agency.

8.11.2 The Advanced Practice Nurse must have
practiced a minimum of 1500 hoursin the past five years or
no less than 600 hours in the past two years in the area of
specialization in which licensure has been granted.

8.11.2.1 Faculty members teaching in graduate
level clinical courses may count a maximum of 500 didactic
course contact hoursin the past five years or 200 in the past
two years and all hours of direct on-site clinical supervision
of students to meet the practice requirement.

8.11.2.2 An Advanced Practice Nurse who
does not meet the practice requirement may be issued a
temporary permit to practice under the supervision of a
person licensed to practice medicine, surgery, dentistry, or
advanced practice nursing, as determined on an individual
basis by the Board.

8.11.3 The Advanced Practice Nurse will be

required to furnish the name(s) of the licensed physician,
dentist, podiatrist, or licensed Delaware health care delivery
system with whom a current collaborative agreement exists.
8.11.4 Advanced Practice Nurses who fail to renew
their licenses by February 28, May 31, or September 30 of
the renewal period shall be considered to have lapsed
licenses. After February 28, May 31, or September 30 of the
current licensing period, any requests for reinstatement of a
lapsed license shall be presented to the Board for action.
8.11.5 To reinstate licensure status as an Advanced
Practice Nurse, the requirements for recertification and 1500
hours of practice in the past five years or no less than 600
hoursin the past two years in the specialty area must be met
or the process described in 8.11.4 followed.
8116 An application for reinstatement of
licensure must be filed and the appropriate fee paid.
8.12 Audit of Licensees
8.12.1 The Board may select licensees for audit
two months prior to renewa in any biennium. The Board
shall notify the licensees that they are to be audited for
compliance of having a collaborative agreement.
8.12.1.1 Upon receipt of such notice, the
licensee must submit a copy of a current collaborative
agreement(s) within three weeks of receipt of the notice.
8.12.1.2 The Board shall notify the licensee of
the results of the audit immediately following the Board
meeting at which the audits are reviewed.
8.12.1.3 An unsatisfactory audit shall result in
Board action.
8.12.1.4 Failure to notify the Board of a
change in mailing address will not absolve the licensee from
audit requirements.
8.12.2 The Board may select licensees for audit
throughout the biennium.
8.13 Exceptions to the Requirements to Practice
8.13.1 The requirements set forth in 8.9 shall not
apply to a Registered Nurse who is duly enrolled as a bona
fide student in an approved educational program for
Advanced Practice Nurses as long as the practice is confined
to the educationa requirements of the program and is under
the direct supervision of aqualified instructor.
8.14 Definitions
8.14.1 Collaborative Agreement - Includes
8.14.1.1 A true collegial agreement between
two parties where mutual goal setting, access, authority, and
responsibility for actions belong to individual parties and
there is a conviction to the belief that this collaborative
agreement will continue to enhance patient outcomes and
8.14.1.2 a written document that outlines the
process for consultation and referral between an Advanced
Practice Nurse and a duly licensed Delaware physician,
dentist, podiatrist or licensed Delaware health care delivery
system. This document can include, but not be limited to,
written verification of health care facility approved clinical
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privileges or a heath care facility approved job description
of the A.PN. If the agreement is with a licensed Delaware
health care delivery system, the individual will have to show
that the system will supply appropriate medical back-up for
purposes of consultation and referral.

8.14.2 National Certification - That credential
earned by an Advanced Practice Nurse who has met
requirements of a Boardof Nursing approved certifying
agency.

8.14.3 Pharmacology/Pharmacotherapeutics -
refersto any course, program, or offering that would include,
butnot be limited to, the identification of individua and
classes of drugs, their indications and contraindications, their
likelihood of success, their dosages, their side-effects and
their interactions. It aso encompasses clinical judgement
skills and decision making. These skills may be based on
thorough interviewing, history taking, physical assessment,
test selection and interpretation, patho-physiology,
epidemiology, diagnostic reasoning, differentiation of
conditions, treatment decisions, case evaluation and non-
pharmacologic interventions.

8.144 Prescription Order - includes the
prescription date, the name of the patient, the name, address,
area of specialization and business telephone number of the
advanced practice nurse prescriber, the name, strength,
quantity, directions for use, and number of refillsof the drug
product or device prescribed, and must bear the name and
prescriber 1D number of the advanced practice nurse
prescriber, and when applicable, prescriber’s D.E.A. number
and signature. There must be lines provided to show
whether the prescription must be dispensed as written or
substitution is permitted.

8.15 Requirements for Initial Independent Practice/
prescriptive Authority

An APN who has not had independent prescriptive
authority within the past two years in Delaware or any other
jurisdiction who is applying for independent practice and/or
independent prescriptive authority shall:

8.15.1 Be an Advanced Practice Nurse
(APN)holding a current permanent license issued by the
Board of Nursing (BON). If the individual does not hold
national certification, eligibility will be determined on a case
by case basis.

8.15.2 Have completed a post basic advanced
practice nursing program that meets the criteria as
established in Section 4.7 of Article 7 of the Rules and
Regulations of the Delaware Board of Nursing with
documentation of academic courses in advanced health
assessment, diagnosis and management of problems within
the clinical specidty, advanced patho-physiology and
advanced pharmacol ogy/pharmacotherapeutics. In the
absence of transcript verification of the aforementioned
courses, applicants shal show evidence of content
integration through course descriptions, course syllabi, or

correspondence from school officials. If the applicant cannot
produce the required documentation, such applicant may
petition the Joint Practice Committee for consideration of
documented equivalent independent prescriptive authority
experience.

8.15.3 Submit a copy of the current collaborative
agreement to the Joint Practice Committee (JPC). The
collaborative agreement(s) shall include arrangements for
consultation, referral and/or hospitalization complementary
to the area of the nurse's independent practice.

8.15.4 Show evidence of the equivalent of at least
thirty hours of advanced pharmacology and
pharmacotherapeutics related continuing education within
the two years prior to application for independent practice
and/or independent prescriptive authority. This may be
continuing education programs or a three credit, semester
long graduate level course. The thirty hours may also occur
during the generic APN program as integrated content as
long as this can be documented to the JPC. All offerings will
be reviewed and approved by the JPC.

8.15.5 Demonstrate how submitted continuing
education offerings relate to pharmacology and therapeutics
within their area of specialty. This can be done by
submitting the program titles to show content and dates
attended. If the JPC questions the relevance of the offerings,
the applicant must have avail able program descriptions, and/
or learner objectives, and/or program outlines for submission
to the JPC for their review and approval.

8.16 Requirements for Independent
prescriptive Authority by Endorsement

An APN who has had prescriptive authority in
another jurisdiction who is applying for independent practice
and/or independent prescriptive authority shal:

8.16.1 Show evidence of meeting 8.15.1 and
8.15.3.

8.16.2 Show evidence of having current
prescriptive authority in another jurisdiction.

8.16.3 Have no encumbered APN designation(s)
in any jurisdiction.

8.16.4 Show evidence of completion of a minimum
of ten hours of JPC approved pharmacology/
pharmacotherapeutics related continuing education within
the area of specialization and licensure within the past two
years.

8.17 Application

8.171 Names and credentiadls of qualified
applicants will be forwarded to the Joint Practice Committee
for approval and then forwarded to the Board of Medical
Practice for review and final approval.

8.18 Prescriptive Authority

8.18.1 APNs may prescribe, administer, and
dispense legend medications including Schedule Il - V
controlled substances, (as defined in the Controlled
Substance Act and labeled in compliance with 24 Del.C.

Practice/
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Section  2536(C), parenteral medications, medical
therapeutics, devices and diagnostics.

8.18.2 APNs will be assigned a provider identifier
number as outlined by the Division of Professional
Regulation.

8.18.3 Controlled Substances registration will be as
follows:

8.18.3.1 APNs must register with the Drug
Enforcement Agency and use such DEA number for
controlled substance prescriptions.

8.18.3.2 APNs must register biennially with
the Office of Narcotics and Dangerous Drugs in accordance
with 16 Del.C., Section 4732(a).

8.18.4 APNs may request and issue professional
samples of legend, including schedule 11-V controlled
substances, and over-the-counter medications that must be
labeled in compliance with 24 Del.C., Section 2536(C).

8.18.5 APNs may give verbal prescription orders.

8.19 PrescriptiveWriting

8.19.1 All prescription orders will be written as
defined by the Delaware Board of Pharmacy as defined in
8.14.4.

8.20 Renewa

8.20.1 Maintain current APN licensure.

8.20.2 Maintain competency through a minimum of
ten hours of JPC  approved  pharmacology/

pharmacotherapeutics related continuing education within
the area of specialization and licensure per biennium. The
pharmacology/ pharmacotherapeutics content may be a
separate course or integrated within other offerings.

8.21 Disciplinary Proceedings

Nursng:
See 4 DE Rey. 296 (8/1/00)
8.21.1 Pursuant to 24 Del. C., §1906(19)(c), the

authority or if his or her mental or physical faculties have
changed or deteriorated in such a manner as to create an
inability to practice or prescribe with reasonable skill or
safety to patients.

8.21.3 Unprofessional conduct, for purposes of
restriction, suspension or revocation of independent practice
or prescriptive authority shall include but not be limited to:

8.21.3.1 Theuse or attempted use of any false,
fraudulent or forged statement or document or use of any
fraudulent, deceitful, dishonest or immoral practice in
connection with any acquisition or use of independent
practice or prescriptive authority:

8.21.3.2 Conviction of afelony:;

8.21.33 Any dishonorable or unethical
conduct likely to deceive, defraud or harm the public;

8.21.3.4 Use, distribution or prescription of any
drugs or medical devices other than for therapeutic or
diagnostic purposes;

8.21.3.5 Misconduct, incompetence, or gross
negligence in connection with independent or prescriptive

practice;

8.21.3.6 Unjustified failure upon request to
divulge information relevant to authorization or competence
to independently practice or exercise prescriptive authority
to the Executive Director of the Board of Nursing or to
anyone designated by him or her to reguest such
information.

8.21.3.7 The violation of the Nurse Practice
Act or of an Order or Regulation of the Board of Nursing or
the Board of Medical Practice related to independent
practice or prescriptive authority.

8.21.3.8 Restriction, suspension, or revocation
of independent practice or prescriptive authority granted by
another licensing authority in any state, territory or federal
agency.

8.21.4 Complaints concerning the use or misuse of
independent practice or prescriptive authority received by
the Division of Professiona Regulation or the Board of
Nursing shall be investigated in accordance with the
provisions of Title 29, Section 8807 governing
investigations by the Division of Professional Regulation.
As soon as convenience permits, the Board of Nursing shall
assign an Investigating Board Member to assist with the

Joint Practice Committee is statutorily empowered, with the

investigation of the complaint. The Investigating Board

approval of the Board of Medica Practice, to grant

Member shall, whenever practical, be a member of the Joint

independent practice and/or prescriptive authority to nurses

Practice Committee.

who qualify for such authority. The Joint Practice
Committee is also empowered to restrict, suspend or revoke

8.21.5 Upon receipt of aformal complaint from the
Office of the Attorney General seeking the revocation,

such authority also with the approval of the Board of

suspension or _restriction of independent practice or

Medical Practice.

8.21.2 Independent practice or prescriptive
authority may be restricted, suspended or revoked where the

prescriptive authority, the Committee Chairperson shall
promptly arrange for not less than a quorum of the
Committee to convene for an evidentiary hearing concerning

nurse has been found to have committed unprofessional

such complaint upon due notice to the licensee against whom

conduct in his or her independent practice or prescriptive

the complaint has been filed. Such notice shall comply with
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the provisions of the Administrative Procedures Act (29 Del.

members to fill vacancies on the JPC. The potential

C., Chapter 101).
8216 The hearing shall be conducted in

members shall submit their resumes to the Executive
Director. The resumes shall be reviewed by the Executive

accordance with the Administrative Procedures Act (29 Del.

Director and the APN member of the Board of Nursing.

C.. 8101), and after the conclusion thereof, the Joint Practice

They shall then make recommendations to the Board of

Committee will promptly issue a written Decision and Order

Nursing for approval and appointment of the members to the

which shall be based upon the affirmative vote of a majority

JPC.

of the quorum hearing the case.
8.21.7 Any written Decision and Order of the Joint
Practice Committee which imposes a restriction, suspension

12.3.1.5 Members shall serve two-year terms.
12.3.1.6 The Executive Director shall verify
members continued interest in serving on the JPC prior to

or revocation of independent practice or prescriptive

expiration of their two-year term. The Executive Director

authority shall not be effective prior to the approva of the

shall submit the names of the JPC members who are

Board of Medical Practice.

12.0 Advisory Committees
12.1 Appointment of Committees

1211 The Board may appoint advisory
committees to assist in the performance of its duties.

12.1.2 Advisory committees will be chaired by a
Board member.

12.1.3 Each advisory committee shall consist of
members who have expertisein the subject assigned.

12.1.4 Any such advisory committee shall function
in the public interest, and no member shall be designated as
representative of any agency or organization.

12.2 Membership of Committees

12.2.1 Potential members shall submit resumes and
receive Board approval prior to appointment.

12.2.2 Members may include Registered Nurses,
Licensed Practical Nurses, Advanced Practice Nurses and
lay persons.

12.3 Joint Practice Committee
12.3.1 Membership
12.3.1.1 Members are selected Del. C., §

interested in serving another term on the JPC to the Board of
Nursing for reappointment to the JPC.

12.3.1.7 Members who missthree consecutive
meetings shall be reported to the appointing Board which
may appoint areplacement member.

12.3.1.8 JPC shall be staffed by the Executive
Director of the Board of Nursing or designee who shall assist
the JPC in carrying out its duties.

12.3.2 Officers

12.3.2.1 JPC members shall elect a Chair and
Vice-Chair each September.

12.3.2.2 The Chair shall preside at meetings
and hearings.

12.3.2.3 The Vice-Chair shall preside at the
meetings and hearings in the absence of the Chair.

12.3.2.4 1n the absence of the Chair and Vice-
Chair, the next senior member shall preside.

12.3.3 Mesetings

12.3.3.1 Mesetings will be scheduled in
accordance with all Laws and Rules and Regulations that
apply to Committees under the Division of Professiona
Reqgulation.

1906(19)
12.3.1.2 The Board of Nursing shall appoint

12.3.3.2 Five members of the JPC constitute a

qguorum.

the Advanced Practice Nurses (APN) under the following
quidelines:

12.3.1.2.1 At least one of the APN
members shall be a Clinical Specialist, one APN member a

12.3.3.3 A meeting calendar shall be approved
by the JPC each September.

12.3.3.4 The JPC shall meet as necessary to
carry out its responsibilities as defined in 24 Del. C.,

Certified Nurse Midwife, one APN member a Certified

§1906(20).

Reqistered Nurse Anesthetist, and two APN members Nurse
Practitioners. If there is no qualified APN available in the

12.3.3.5 The Board of Nursing Members on
the JPC shall give the committee report at each Board of

needed specialty, then appointments shall be made from

Nursing meeting. The Executive Director shall give the

APNSs in other specidties.

12.3.1.2.2 The APNs must have
independent prescriptive authority to be a member of the
JPC.

12.3.1.2.3 The Board of Nursing shall
appoint one public member.
12313 One of the Board of Nursing
appointees shall be acurrent Board of Nursing Member.
12.3.1.4 The Executive Director of the Board
of Nursing shall make a call for applications for potential

report if the Board Member is absent.
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[DEPARTMENT OF EDUCATION|
Statutory Authority: 14 Delaware Code,
Section 122(a) (14 Del.C. §122(a))

Educational mpact Analysis Pursuant
To 14 Ddl. C. Section 122(D)

201 School Shared Decision-makingTransition
Planning Grants

205 School Shared Decision-makingTransition
Planning Grants

210 Approval Of School Improvement Grants

A. Type Of Regulatory Action Requested
Reauthorization of Existing Regulation

B. Synopsis Of Subject Matter Of Regulation

The Secretary of Education seeks the approva of the
State Board of Education to reauthorize the following
regulations: 201 School Shared Decision-Making Transition
Planning Grants, 205 District Shared Decision-Making
Transition Planning Grants and 210 Approval of School
Improvement Grants. These regulations have not changed
and are recommended for re-authorization because 14 Del.
C. Chapter 8, School Shared Decision-Making requires the
Department of Education to have regulations in these three
areas. The implementation timetables in Chapter 8 have
passed and recourses are no longer available but the statute
remains in the Delaware Code and the regulations must be
preserved.

C. Impact Criteria

1. Will the reauthorized regulations help improve
student achievement as measured against state achievement
standards? The reauthorized regulations addresse the
submission and approva of planning grants not achievement
standards.

2. Will the reauthorized regulations help ensure that all
students receive an equitable education? The reauthorized
regulations address the submission and approval of planning
grants not equity issues.

3. Will the reauthorized regulations help to ensure that
all students' health and safety are adequately protected? The
reauthorized regulations address the submission and
approval of planning grants not health and safety issues.

4. Will the reauthorized regulations help to ensure that
al students legal rights are respected? The reauthorized
regulations address the submission and approval of planning
grants not students’ legal rights..

5. Will the reauthorized regulations preserve the
necessary authority and flexibility of decision makers at the
local board and school level? The reauthorized regulations
will preserve the necessary authority and flexibility of

decision makers at the local board and school level.

6. Will the reauthorized regulations place unnecessary
reporting or administrative requirements or mandates upon
decision makers at the local board and school levels? The
reauthorized regul ations will not place unnecessary reporting
or administrative requirements or mandates upon decision
makers at thelocal board and school levels.

7. Will decision-making authority and accountability
for addressing the subjects to be regulated be placed in the
same entity? The decision-making authority and
accountability for addressing the subjects to be regulated
will remain in the same entity.

8. Will the reauthorized regulations be consistent with
and not an impediment to the implementation of other state
educational policies, in particular to state educational
policies addressing achievement in the core academic
subjects of mathematics, science, language arts and socia
studies? The reauthorized regulations will be consistent with
and not an impediment to the implementation of other state
educational policies, in particular to state educational
policies addressing achievement in the core academic
subjects of mathematics, science, language arts and socia
studies.

9. Isthere aless burdensome method for addressing the
purpose of these regulations? The Delaware Code, Chapter 8
requires the Department of Education to make these
regulations.

10. What is the cost to the state and to the local school
boards of compliance with these regulations? In the past the
legislature has provided the funds necessary to implement
these regulations.

201 School Shared Decision-M aking Transition
Planning Grants

1.0 Requests for a school shared decision-making
transition planning grant shall be submitted via the local
board of education to the Office of the Secretary of
Education, Delaware Department of Education, PO. Box
1402, Townsend Building, Dover, DE 19903. Grant
requests shall include the following information:

2.0 A copy of the Report and Recommendations of the
School Advisory Committee. The Report must be signed by
a representative of each stakeholder group that participated
in the process and should include the following information,
indicating that the requirements of 14 Ddl. C. § 804. have
been met.

2.1 School Advisory Committee (list names and
groups represented)

2.2 Listing of the structured conversations and a
brief description of the activities

2.3 Brief description of how stakeholders made a
good faith effort to communicate with their constituent

groups
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2.4 Recommendation to develop aschool transition
plan to implement shared decision-making

2.5 Process for establishing aschool transition plan

2.6 Process for determining the composition and
roles and responsibilities delegated to the School Transition
Team

3.0 The School TransitionTeam (list names and groups
represented).

3.1 A description of the process for the School
Transition Team to reach decisions and resolve conflicts.

4.0 Assurance that the school has committed to develop
a school improvement plan including comprehensive school
improvement goas tied to state and local academic
performance standards and strategies to achieve these goals
and including staff development for building the necessary
capecities and skills to successfully implement shared
decision-making and improve parental involvement.

5.0 A description of the plan for communicating the
results of the school improvement plan to the broader school
community for information and critical review.

6.0 A description of how the various stakeholder groups
will formally express their opinion regarding the school
transition plan prior to its adoption by the local board of
education.

7.0 Signatures of each stakeholder group representative
indicating the stakeholder's belief that the grant should be
awarded to the school. Any stakeholder refusing to sign
should explain why as part of the grant request.

8.0 Assurance that a copy of the Report and
Recommendations is posted within the school for public
review.

9.0 Assurance that each stakeholder signing the Report
and Recommendations has received a copy of the signed
report, as well asacopy of the grant request.

10.0 Procedureto be used by interested parties to obtain
acopy of the school grant request.

205 District Shared Decision-M aking Transition
Planning Grants

1.0 Requests for a district shared decision-making
transition planning grant shall be submitted to the Office of
the Secretary of Education, Delaware Department of
Education, P.O. Box 1402, Townsend Building, Dover, DE
19903.  Grant reguests shal include the following
information:

11 The Board Resolution endorsing both the
concept of shared decision-making and the Report and
Recommendations of the District Advisory Committee.

1.2 A copy of the Report and Recommendations of
the District Advisory Committee. The Report must be
signed by a representative of each stakeholder group that
participated in the process and should include the following
information, indicating that the requirements of 14 Del. C. 8

802 have been met.

1.2.1 District Advisory Committee (list names
and groups represented)

1.2.2 Listing of the structured conversations
and abrief description of the activities

1.2.3 Brief description of how stakeholders
made a good faith effort to communicate with their
constituent groups

1.24 Recommendation to develop a district
transition plan to implement shared decision-making

125 Process for establishing a district
transition plan

1.2.6 Process for determining the composition
and roles and responsibilities delegated to the District
Transition Team

1.3 The District Transition Team (list names and
groups represented).

1.4 A description of the process for the District
Transition Team to reach decisions and resolve conflicts.

1.5 A description of the plan for communicating
the results of the district transition plan to the broader school
community for information and critical review.

1.6 Acknowledgment that within the district
transition plan there must be a policy for supporting shared
decision-making activities from the local budget, including
the school improvement planning process set forth in 14 Del.
C. 8§ 806, and acknowledgment that funds must be
specifically identified and made available for use by school
committees.

1.7 A description of how the various stakeholder
groups will formally express their opinion regarding the
district transition plan prior to its adoption by the local board
of education.

18 Signatures of each stakeholder group
representative indicating the stakeholder's belief that the
grant should be awarded to the district. Any stakeholder
refusing to sign should explain why as part of the grant
request.

1.9 Assurance that a copy of the Report and
Recommendations is posted within the district for public
review.

1.10 Assurance that each stakeholder signing the
Report and Recommendations has received a copy of the
signed report, aswell as a copy of the grant request.

1.11 Procedure to be used by interested parties to
obtain acopy of the district grant request.

210 Approval of School Improvement Grants

1.0 A school that has an approved shared decision-
making transition plan as specified in 14 Del. C. 8806, may
apply for a school improvement implementation grant. To
apply for a grant, the principal of the eligible school should
submit a letter of request to the Office of the Secretary of
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Education, Delaware Department of Education, P. O. Box
1402, Townsend Building, Dover, DE 19903. Requests shall
include the following information:

1.1 Evidence that the local board of education has
adopted the school's transition plan; and

1.2 The school improvement plan containing the
following components:

121 Comprehensive school improvement
goals tied to state and local academic performance standards
and strategies to achieve these and other goals identified by
the school, including staff development and parental
involvement;

1.2.2 A description of the rationale for the
proposed governance structure, stating how and why the
governance process should improve decision-making and
support continuous improvement in teaching and student
learning;

123 Evidence of review by the broader
school community with agreement that the school
improvement plan is consistent with the school district plan
and evidence that the local board of education has formally
adopted the school's improvement plan;

1.2.4 A proposed budget that explains the use
of resources allocated to the school to support strategies for
achieving the school improvement goals;

1.2.5 The structural changes or procedures for
providing the necessary time and skill-building to support
shared decision-making and continuous improvement in
teaching and student learning;

1.2.6 The assessment and evaluation process
that the school will use to measure its progress toward
achieving its stated goals,;

1.2.7 A proposed timeline for phasing-in the
school improvement plan; and

1.2.8 A proposed budget for the use of the
school improvement grant.

2.0 A school with an approved application shall be
eligible for a school improvement grant for the following (3)
years as provided in the annua appropriations act.
Subsequent applications may be made only after the review
and evauation of the school improvement plan required by
14 Del. C. 8808 is completed and the results of such are
included in the school's application.

See 1 DE Reg. 1400 (3/1/98)

DEPARTMENT OF FINANCE

DiVvISION OF REVENUE
IDELAWARE STATE LOTTERY OFFICE]
Statutory Authority: 29 Delaware Code,
Section 4805(a) (29 Del.C. §4805(a))

The Delaware Lottery Office proposes this Regulation
amendment pursuant to 29 Del. C. 84805(a). The Lottery
will accept written comments from November 1, 2001
through November 30, 2001. The Lottery will hold a public
hearing on the proposed amendments on November 26, 2001
at 10:00 am. at the Lottery Office, Second Floor Conference
Room, 1575 McKee Road, Suite 102, Dover, DE 19904-
1903. Written comments should be submitted to the L ottery
at the above address and noted to the attention of Lottery
Director Wayne L emons.

5.0 Technology Providers:
Duties

5.1 The Director shall, pursuant to the procedures set
forth in chapter 69 of title 29 of the Delaware Code, enter
into contracts with licensed technology providers as he or
she shall determine to be appropriate, pursuant to which the
technology providers shall furnish by sale or lease to the
State video lottery machines in such members and for such
video games as the Director shall approve from time to time
as necessary for the efficient and economical operation of
the lottery, or convenience of the players, and in accordance
with the agents business plans as approved and amended by

the Director. Ne-single-technology—provider—shalt supply

Contracts; Requirements,

at—thepremises-efany—agent: No more than 1,000 video
lottery machines shall be located within the confines of an
agents premises unless the Director approves up to an
additional 1,000 machines or other number approved by the
Director as permitted by law.

5.2 All contracts with technology providers who are
video lottery machine manufacturers shall include without
limitation, provisions to the following effect:

521 The technology provider shall furnish a
person to work with the agency and its consultants to provide
assistance as needed in establishing, planning and executing
acceptance tests on the video lottery machines provided by
such technology provider. Technology provider assistance
shall be provided as requested by the agency in
troubleshooting communication and technical problems that
are discovered when video lottery machines are initially
placed at the agent's site;

5.2.2 The technology provider shall submit video
lottery machine illustrations, schematics, block diagrams,
circuit analysis, technical and operation manuals, program
source code and object code and any other information
requested by the Director for purposes of analyzing and
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testing the video lottery machines. A maximum of Twenty
Five Dollars ($25) shall be permitted for wagering on a
single play of any video game;

523 For testing, examination and analysis
purposes, the technology provider shall furnish working
models of video lottery machines, associated equipment, and
documentation at locations designated by the Director. The
technology provider shal pay al costs of any testing,
examination, analysis and transportation of the video lottery
machines, which may include the entire dismantling of the
machines and some tests that may result in damage or
destruction to one or more electronic components of the
machines. The agency and its agents shall have no liability
for any damage or destruction. The agency may require that
the technology provider provide specialized equipment or
the agency may employ the services of an independent
technical laboratory expert to test the video lottery machine
at the technology provider's expense;

524  Technology providers shall submit al
hardware, software, and test equipment necessary for testing
of their video lottery machines, and shall provide the director
with keys and locks subject to the Director’s specifications
for each approved video lottery machine;

5.2.5 The EPROMSs of each video lottery machine
shall be certified to be in compliance with published
specifications;

5.2.6 No video lottery machine shall be put into use
prior to certification of its model by the Director;

5.3 All contracts with technology providers shal
include without limitation, provisions to the following
effect:

5.3.1 Technology providers shall agree to promptly
report any violation or any facts or circumstances that may
resultinaviolation of theserules, provideimmediate access
to all its records and its physical premises for inspection at
the request of the Director; attend all trade shows or
conferences as required by the Director;

5.3.2 Technology providers shall agree to modify
their hardware and software as necessary to accommodate
video game changes directed by the agency from time to
time;

5.3.3 Technology providers shall provide such
bonds and provide evidence of such insurance as the
Director shall require from timeto time and in such amounts
and issued by such companies as the Director shall approve;
and

5.34 Technology providers shall have a vaid
license to conduct business in the State of Delaware, shall
comply with all applicable tax provisions, and shall in all
other respects be qualified to conduct business in Delaware.

5.4 Each video lottery machine certified by the Director
shal bear a decal and shall conform to the exact
specifications of the video lottery machine model tested and
certified by the Director.

5.5 No video lottery machine may be transported out of
the State until the decal has been removed and no decal shall
be removed from a video lottery machine without prior
agency approval.

5.6 Technology providers shall hold harmless the
agency, the State of Delaware, and their respective
employees for any claims, loss, cost, damage, liability or
expense, including, without limitation, legal expense arising
out of any hardware or software malfunction resulting in the
wrongful award or denial of credits or cash.

5.7 A technology provider shall not distribute a video
lottery machine for placement in the state unless the video
lottery machine has been approved by the agency. Only
licensed technology providers may apply for approval of a
video lottery machine or associated equipment. The
technology provider shall submit two copies of video lottery
machine illustrations, schematics, block diagrams, circuit
analysis, technical and operation manuals, program source
code and object code, and any other information requested
by the agency for purposes of analyzing and testing the video
lottery machine or associated equipment.

5.8 The agency may require that two working models of
a video lottery machine be transported to the location
designated by the agency for testing, examination, and
anaysis. The technology provider shall pay all costs of
testing, examination, analysis and transportation of such
video lottery machine models, which may include the entire
dismantling of the video lottery machine and tests which
may result in damage or destruction to one or more
electronic components of such video lottery machine model.
The agency may require that the technology provider
provide specialized eguipment or the services of an
independent technical expert in testing the terminal.

5.9 After each test has been completed, the agency shall
provide the video lottery machine technology provider with
a report that contains findings, conclusions, and passfail
results. Prior to approving a particular video lottery
machine model, the agency may require a trial period not in
excess of sixty (60) daysfor alicensed agent to test the video
lottery machine. During the trial period, the technology
provider may not make any modifications to the video
lottery machine model unless such modifications are
approved by the agency.

5.10 The technology provider is responsible for the
assembly and initial operation, in the manner approved and
licensed by the agency, of al its video lottery machines and
associated equipment.  The technology provider may not
change the assembly or operational functions of any of its
video lottery machines approved for placement in Delaware
unless a"request for modification to an existing video | ottery
machine prototype" is made to the agency, that request to
contain all appropriate information relating to the type of
change, reason for change, and al documentation required.
The agency must approve such reguest prior to any changes
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being made, and the agency shall reserve the right to require
second testing of video lottery machines after modifications
have been made.

511 Each video lottery machine approved for
placement in a licensed agent's place of business shal
conform to the exact specifications of the video lottery
machine prototype tested and approved by the agency. Any
video lottery machine which does not so conform shall be
disconnected from the Delaware video lottery system until
compliance has been achieved. Each video lottery machine
shall at al times operate and be placed in accordance with
the provisions of these regulations.

5.12 The following duties are required of all licensed
technology providers, without limitation:

5121 Manufacture terminals and associated
equipment for placement in Delaware in accordance with the
specifications of the agency.

5122 Manufacture terminals and associated
equipment to ensure timely delivery to licensed Delaware
agents.

5123 Maintain and provide an inventory of
associated equipment to assure the timely repair and
continued, approved operation and play of licensed video
lottery machines acquired under the contract for placement
in Delaware.

5.12.4 Provide an appropriate number of service
technicians with the appropriate technical knowledge and
training to provide for the service and repair of its licensed
video lottery machines and associated equipment so as to
assure the continued, approved operation and play of those
licensed video lottery machines acquired under contract for
placement in Delaware.

5125 Obtain any certification of compliance
required under the applicable provisions of rules adopted by
the Federal Communications Commission.

5.12.6 Promptly report to the agency any violation
or any facts or circumstances that may result in a violation of
State or Federal law and/or any rules or regulations adopted
pursuant thereto.

5.12.7 Conduct video lottery operations in a
manner that does not pose a threat to the public health,
safety, or welfare of the citizens of Delaware, or reflect
adversely on the security or integrity of the video lottery.

5.12.8 Hold the agency and the State of Delaware
and its employees harmless from any and all claimsthat may
be made against the agency, the State of Delaware, or the
employees of either, arising from the technology provider's
participation in or the operation of avideo lottery game.

5.12.9 Defend and pay for the defense of all claims
that may be made against the agency, the State of Delaware,
or the employees of either, arising from the technology
provider's participation in video lottery operations.

5.12.10 Maintain all required records.

51211 Lease or sell only those licensed video

lottery machines, validation units and associated equipment
approved under these regul ations.

5.12.12 It shall be the continuing duty of the
technology provider licensee to provide the Director with an
updated list of the names and addresses of al its employees
who are involved in the daily operation of the video lottery
machines. These employees will include individuals or their
supervisors involved with (1) the repair or maintenance of
the video lottery machines, or (2) positions that provide
direct access to the video lottery machines. It shall be the
continuing duty of the technology provider licensee to
provide for the bonding of each of these individuals to
ensure against financial loss resulting from wrongful actson
their parts.

5.12.13 It shall be the ongoing duty of the
technology provider licensee to notify the Director of any
change in officers, partners, directors, key employees, video
lottery operations employees, or owners. These individuas
shall also be subject to a background investigation. The
failure of any of the above-mentioned individualsto satisfy a
background investigation may constitute "cause" for the
suspension or revocation of the technology provider's
license.

5.12.14 Provide the agents with the technical
ability to distribute the proceeds of the video lottery in
accordance with the requirements of these regulations and 29
Del.C. Ch. 48.

5.12.15 Supervise its employees and their activities
to ensure compliance with these rules.

5.12.16 Promptly report to the L ottery any violation
or any facts or circumstances that may result in aviolation of
State or Federal law and/or any rules or regulations pursuant
thereto, excluding violations concerning motor vehicle laws.

5.12.17 Comply with such other requirements as
shall be specified by the Director.

2 DE Reg. 115 (7/1/98)
2 DE Reg. 779 (11/1/98)
3 DE Reg. 1082 (2/1/00)

DEPARTMENT OF HEALTH AND
SOCIAL SERVICES
DivIiSION OF PuBLIC HEALTH
Statutory Authority: 16 Delaware Code,
Section 122(3)h (16 Del.C. 8122(3)h)

These regulations, “The State of Delaware Rules and
Regulations Pertaining to the Practice of Non-Nurse
Midwifery,” replace by recision the current "State of

Delaware Rules and Regul ations Pertai ning to the Practice of
Certified Midwifery" previously adopted on April 17, 1978
and most recently amended May 15, 1985.
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The new regulations establish and define conditions
under which individuals may be granted permits to practice
direct entry/non-nurse midwifery in the State of Delaware.
The Department of Health and Social Services, through the
Division of Public Health, will recognize and issue a permit
to practice midwifery for direct entry/non-nurse midwives.

Notice Of Public Hearing

The Community Health Care Access Section, Division
of Public Health, Department of Health & Social Services,
will hold a public hearing to discuss the proposed adoption
of new “State of Delaware Rules and Regulations Pertaining
to the Practice of Non-Nurse Midwifery.” The public
hearing will be held on November 28, 2001, at 3:00 PM, in
Room 400B, Delaware Technical and Community College,
Terry Campus, Route 13 & Denny's Road, Dover, Delaware.

Information concerning the proposed regulation is
available at the following location:

Community Health Care Access Section
Jesse Cooper Building

Federa and Water Streets

Dover, Delaware 19901

Telephone: (302) 739-4735

Anyone wishing to present his or her oral comments at
this public hearing should contact Dave Walton at (302) 739-
4700 by November 27, 2001. Anyone wishing to submit
written comments as a supplement to, or in lieu of, oral
testimony should submit such comments by December 3,
2001, to:

Dave Walton, Hearing Officer
Division of Public Health
P.O. Box 637

Dover, Delaware 19903-0637
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State Of Delaware
Rules And Requlations Pertaining To The

Practice Of Non-Nurse Midwifery

These regulations replace regulations previously

PROPOSED REGULATIONS

particular medical problem. These guidelines/protocols
shall be developed collaboratively by the midwife and a
licensed physician.

f. Referral: The process whereby a direct entry/non-
nurse midwife directs the client to a physician or _another
health care professional for management of a particular
problem or aspect of theclient’'s care.

Section 1V - Qualifications

To receive a permit to practice direct entry/non-nurse
midwifery in the State of Delaware, an applicant must
submit documentation to the Division of Public Health that

adopted on April 17, 1978; amended September 19, 1978,

they meet the following qudlifications:

December 22, 1982, and May 15, 1985, by the Delaware
State Board of Health. Effective Date: XXX XX, XXXX.

Section | — Purpose

The purpose of these Regulations is to establish and
define conditions under which individuals may be granted

a. Possesses a valid certification by the American
College of Nurse-Midwives Certification Council, Inc.; has

completed a midwifery education program accredited by the
ACNM'’s Division of Accreditation; or has completed an
equivalent program of studies as determined by the
certification agency, including Certified Professiona
Midwives (CPM) and/or Certified Midwife (CM).

permits to practice direct entry/non-nurse midwifery in the
State of Delaware.  The Department of Health and Social

b. Submits a sworn statement that he/she has not been
convicted of a felony; been professionally penalized or

Services, through the Division of Public Health, will

convicted of substance addiction; had a professiona

recognize and issue a permit to practice midwifery for direct

midwifery license suspended or revoked in this or another

entry/non-nurse midwives.

Section || —Authority
Title 16, Delaware Code, Chapter 1, Section 122 (3) h.

Section |11 — Definitions

a_Midwifery practice: is the management of women’'s
health care, focusing particularly on pregnancy, childbirth,
the postpartum period, care of the newborn, and the family
planning and gynecological needs of women, including the
prescription of appropriate medications and devices within
this defined scope of practice. The midwife practices within
a hedth care system that provides for consultation,
collaborative management or referral as indicated by the
health status of the client.

b. Direct entry/non-nurse midwife: A person who has
met the qualifications and received a permit from the

state; been professionally penalized or convicted of fraud;
and is physically and mentally capable of engaging in the
practice of midwifery.

c. Edtablishes a collaborative agreement with a medical
provider which includes at a minimum:

¢ a minimum number of medical provider prenata
visits.

* guidelines and protocols that must include access
and use of oxygen, medications (including
Intravenous medications), emergency protocols for
labor, delivery, and postpartum for both mother and
neonate.

d. Possesses personal medical mal practice insurance.
e. Submits to the Division of Public Health a sample

contract between the midwife and the pregnant women

Delaware Division of Public Health to practice midwifery in

outlining the scope of practice and potential risk factors and

Delaware who is not licensed as an advanced practice nurse

complications.

midwife.
c. Certified midwife: A person who has met the criteria

Section V_— Application

stated in_Section IVa (possesses a valid certification by
national certification body).

d. Collaborative Agreement:. Written verification of

Any person who wishes to obtain a permit to practice
direct entry/non-nurse _midwifery shall make a written
application to the Division of Public Hedth. Such

health care facility approved clinical privileges; or health

application shall be accompanied by the necessary

care facility approved job description; or a written document
that outlines the process for consultation and referral

documents demonstrating that the applicant possesses the
qualifications in Section IV. If, after investigation of the

between adirect entry/non-nurse midwife and a physician.
e. Guidelines/Protocols. Suggested pathways to be

application by the Division of Public Health, it appears the
applicant is qualified to practice direct entry/non-nurse

followed by direct entry/non-nurse midwivesfor managing a

midwifery, a permit to practice midwifery in the State of
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Delaware will beissued.

Section VI — Maintenance of Permit

No person granted a permit under these regulations shall
engage in active practice of direct entry/non-nurse
midwifery without continuously meeting the qualifications
in Section 1V. Changes that occur during the permit period
(one year) must be reported to the Division of Public Health.

Section VII — Renewal of Permit

Any permit granted to practice direct entry/non-nurse
midwifery in the State of Delaware shall terminate annually
on December 31. The fee for such annual permit shall be
determined annualy (in July) by the Division of Public
Health and not be less than $15.00. Permits shall be
renewable annually with the filing of an application and
documentation setting forth continued qualifications as
specified in Section 1V. Should a permit not be renewed by
January 31, the permit is considered lapsed and the direct
entry/non-nurse midwife shall apply according to Section V.

Section VIII — Complaints

The Division of Public Health may, upon receipt of a
complaint or upon its own initiative, investigate allegations
against a direct entry/non-nurse midwife of incompetence,
negligence, substance abuse, misrepresentation, willful
breach of confidence, failure to report a birth, or failure to
comply with these regulations. Upon completion of the
investigation, if the allegations are determined to be
founded, the Division of Public Health may propose to
suspend or revoke the permit of the direct entry/non-nurse
midwife. The Division of Public Health shall notify the
direct entry/non-nurse midwife of the proposed sanctions
and offer the direct entry/non-nurse midwife the opportunity
for a hearing. The direct entry/non-nurse midwife must
request a hearing within 30 days of the date of the
notification of the proposed sanctions. If the direct entry/
non-nurse midwife does not request a hearing, the proposed
sanctions shall become final.

Section | X —lllegal Practice

Any person who practices as a direct entry/non-nurse
midwife, as defined in_Section 111, in the State of Delaware
without a permit issued by the Division of Public Health
shall be subject to a fine pursuant to 16 Del. C 107.

Section X - Severability

Should any section, sentence, clause, or phase of these
Rules and Regulations be legally declared unconstitutional
or invalid for any reason, the remainder of these Rules and
Regulations shall not be affected.

[DivisioN OF PUBLIC HEALTH]|
Statutory Authority: 16 Delaware Code,
Section 9110 (16 Del.C. §9110)

These regulations amend regulations previously adopted
on November 16, 1998 and most recently amended July 1,
2001. They are to be adopted in accordance with Chapter
91, Section 9110, Title 16, Delaware Code. They will
supersede al previous regulations concerning the
Application and Operation of Managed Care Organizations
(MCO).

Summary Of Proposed Regulations

State Of Delaware Rules And Regulations Pertaining To
The Application And Operation Of Managed Care

Organizations (M CO).

The amendments to these regulations establish and
define conditions of elements contained within the Patient
Bill of Rights (SB181). The definition section of the
regulations is expanded to include language from SB181
relating to: balance billing; standing referrals to health care
specidists; clinica trids; the addition of pharmacy services
as a basic health service; and, the broadening of the
definition of emergency medical condition. The regulations
have been revised to clarify: referrals to non-network
providers and payment for same; minimal standing referral
procedure inclusions; and, clinical trial requirements.

Notice Of Public Hearing

The Office of Hedth Facilities Licensing and
Certification, Division of Public Health, Department of
Hedth and Social Services will hold public hearings to
discuss proposed revisions to Delaware Regulations for
Managed Care Organizations (MCOs).

The public hearings will be held November 26, 2001 at
10:00 AM in the third floor conference room, Jesse Cooper
Building, Federal and Water Streets, Dover, Delaware and at
10:00 AM on November 29, 2001 in the first (1st) floor
conference room, Delaware Fire Service Center, 2307
MacArthur Road, New Castle, DE 19720.

Copies of the proposed regulations are available for
review by calling the following location:

Office of Health Facilities Licensing and Certification
2055 Limestone Road, Suite 200

Wilmington, DE 19808

Telephone: (302) 995-8521

Anyone wishing to present his or her oral comments at
this hearing should contact Ms. Vanette Seals at (302) 995-
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8521 by November 21, 2001. Anyone wishing to submit
written comments as a supplement to, or in lieu of oral
testimony should submit such comments by December 3,
2001 to:

Dave Walton, Hearing Officer
Division of Public Health
P.O. Box 637

Dover, Delaware 19903-0637

PART ONE

SECTION 69.0 LEGAL AUTHORITY

These regulations are adopted under Part VI, Title 16,
Delaware Code, Chapter 91, pursuant to delegation of
authority from the Secretary of the Department of Health and
Socia Services (DHSS) to the Director of the Division of
Public Health (DPH).

SECTION 69.1 DEFINITIONS

69.101 “Administrator/Chief Executive Officer”:
the individual employed to manage and direct the activities
of the MCO.

69.102 “Appeal”: areguest to reexamine or review an
adverse determination made by an MCO that denies, reduces
or terminates health care benefits.

69.103 “Appellant”: an enrollee (69.119) or other
authorized representative (69.104) of the enrollee who may
appeal an MCO decision.

69.104 “Authorized Representative’: an individual
who the appellant willingly acknowledges to represent her/
his interests during the appeal process. An MCO may
require the appellant to submit written verification of her/his
consent to be represented. If an enrollee has been
determined by a physician to be incapable of assigning the
right of representation, the appea may be filed by a family
member or alega representative.

69.105 “Balance Billing”: a health care provider’s

E. Diagnostic laboratory services.

F. Diagnostic and therapeutic
services.

G. Preventive health servicesincluding at least the
provision of physical examinations, papanicolaou (PAP)
smears, immunizations, mammograms and childrens eye
examinations (through age 17) conducted to determine the
need for vision correction and performed at a frequency
determined to be appropriate medical practice.  Other
preventive services may be provided by the MCO as
contained in the Health Care Contract.

H. Headth education services, including education
in the appropriate use of health services, and education in the
contribution each enrollee can make to the maintenance of
the enrollee’s own health. This information shall be
understandable and not misleading.

I. Emergency out-of-area and _out-of-network
coverage.

J.  Pharmacy services:

1. Coverage for any outpatient drug
prescribed to treat a covered chronic, disabling, or life-
threatening illness provided that the drug:

a) has been approved by the Food and
Drug Administration (FDA) for at least one indication; and,

b) is recognized for treatment of the
indication for which the drug is prescribed in an approved
prescription drug reference compendium approved by the
Commissioner or a substantially accepted peer reviewed
medical literature.

2. Coverage of adrug shall include coverage
of medicaly necessary services associated with the
administration of the drug.

3. Coverage does not include:

a) experimental drugs not otherwise
approved for the proposed use or indication by the Food and
Drug Administration, or

b) any disease, condition, service, or
treatment that is excluded from coverage under the policy.

radiological

demand that a patient pay a greater amount for a given
service than the amount the individual's insurer, managed

69.107 “Carrier”: any entity that provides health
insurance in this State. Carrier includes an insurance

care organization, or health service corporation has paid or

company, heath service corporation, health maintenance

will pay for the service.
69.405 106 “Basic Health Services':
services, including at least the following:

A. Physician services, including consultant and
referral services, by a physician licensed by the State of
Delaware.

B. At least three hundred sixty-five (365) days of
inpatient hospital services.

C. Medicaly
services.

D. Initial diagnosis and acute medical treatment
(at least one (1) time) and responsibility for making initial
behavioral health referrals.

a range of

necessary emergency health

organization and any other entity providing a plan of health
insurance or health benefits subject to state insurance
regulation

69.206 108 “Certificate of Authority”: the
authorization by the Department of Health and Social
Services to operate the MCO. This certificate shall be
deemed to be alicense to operate such an Organization.

69.207 109 “ Certified Managed Care Organization”:
a managed care organization which has been issued a
Certificate of Authority under 16 Del. C. and either a
Certificate of Authority from the Department of Insurance
(DOI) under the relevant provisions of Title 18 or a
statement from the DOI that the DOI Certificate of Authority
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is not required.

69.110 “Clinical Trials’: clinical trials that are
approved or funded by use of the following entities.

A. Oneof the National Institutes of Health (NIH);

B. AnNIH Cooperative group of center whichisa
formal network of facilities that collaborate or research
projects and have an established NIH approval peer review
program operating within the group;

C. The federal Departments of Veterans Affairs
or Defense;

D. An institutional review board of an institution
in this State that has a multiple project assurance contract
approval by the office of protection for the Research Risks of
the NIH; and

E. A qualified research entity that meets the
criteriafor NIH Center Support grant eligibility.

69.408 111 “Commissioner”: the
Commissioner of Delaware.

69.209 112 “Covered Health Services’: services that
are included in the enrollee’s health care contract with the
insurer.

69.410 113 “Covered Person”: see“Enrolleg”.

69.434% 114 " Department”: the Delaware Department
of Health and Social Services.

69.432 115 “Department of Insurance Certificate of
Authority”: the authorization by the Insurance
Commissioner that the MCO has met the relevant provisions
of Title 18 of the Delaware Code.

69413 116 “Disputable Need”: an appeal
classification for adverse determinations that were made
based upon identification of treatment as cosmetic or
experimental.

69.444 117 “Emergency Car€’: health care items or
services furnished or required to evaluate or treat an
emergency medical condition.

69.445 118 “Emergency Medical Condition”: a
medical or behavioral condition, the onset of which is
sudden, that manifest s g itself by aewte symptoms of
sufficient severity {including, but not limited to, severe
pain)-sdeh that a prudent layperson, whe possessesing an
average knowledge of health and medicine, could reasonably
expect the absence of immediate medical attention to result
n:

Insurance

A. Placing the health of the individua afflicted
with such condition (or, with respect to a pregnant woman,
the health of the woman or her unborn child) in serious
jeopardy, or in the case of abehavioral condition, placing the
health of such person or others in serious jeopardy;

B. Seriousimpairment to bodily functions; er

C. Serious impairment or dysfunction of any
bodily organ or part;_or

D. Seriousdisfigurement of such person.

69.416 119 “Enrollee’: an individua and/or family
who has entered into a contractual arrangement, or on whose

behalf a contractua arrangement has been entered into with
the MCO, under which the MCO assumes the responsibility
to provide to such person(s) coverage for basic health
services and such supplemental health services as are
enumerated in the Health Care Contract.

69.417 120 “Geographical area’: the stated primary
geographical area served by an MCO. The primary area
served shall be aradius of not more than twenty (20) milesor
more than thirty (30) minutes driving time from a primary
care office operated or contracted by the MCO.

69.418 121 “Health Care Contract”: any agreement
between an MCO and an enrollee or group plan which sets
forth the services to be supplied to the enrollee in exchange
for payments made by the enrollee or group plan.

69.2419 122 “Health Care Professional”: individuas
engaged in the delivery of health services as licensed or
certified by the State of Delaware.

69.420 123 “Health Care Services’: any services
included in the furnishing to any individual of medical or
dental care, or hospitalization or incidenta to the furnishing
of such care or hospitalization, as well as the furnishing to
any person of any and al other services for the purpose of
preventing, alleviating, curing or healing human illness,
injury or physical disability.

69.42% 124 “Independent Health Care Appeals
Program”: aprogram within the Department of Health and
Social Services which establishes a final step in the appea
process and provides for a review by an Independent
Utilization Review Organization (69.126).

69.422 125 “Independent Practice Association”
(IPA): an arrangement in which health care professionals
provide their services through the association in accordance
with a mutually accepted compensation arrangement while
retaining their private practices.

69423 126 “Independent Utilization Review
Organization (IURO)”: an entity that conducts
independent externa reviews of an MCO’s determinations
resulting in a denial, termination, or other limitation of
covered health care services.

69.224 127 “Insurance Department”:
Department of Insurance.

69.425 128 “Intermediary”: a person authorized to
negotiate and execute provider contracts with MCOs on
behalf of health care providers or on behalf of a network.

69.426 129 “Level 1 Trauma Center”: a regiona
resource trauma center that has the capability of providing
leadership and comprehensive, definitive care for every
aspect of injury from prevention through rehabilitation.

69.227 130 “Level 2 Trauma Center”: a regiona
trauma center with the capability to provide initial care for
al trauma patients. Most patients would continue to be
cared for in this center; there may be some complex cases
which would require transfer for the depth of services of a
regional Level 1 or specialty center.

the Delaware
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69.228 131 “Managed Care Organization (MCO)": a
public or private organization, organized under the laws of
any state, which:

A. Provides or otherwise makes available to
enrolled participants health care services, including at |east
the basic health services defined in 69.106;

B. Is primarily compensated (except for co-
payment) for the provision of basic health care services to
the enrolled participants on a predetermined periodic rate
basis, and

C. Provides physician services directly through
physicians who are either employees or partners of such
organization, or through arrangements with individual
physicians or one or more groups of physicians (organized
on agroup practice or individual practice basis).

69.429 132 “Medical Necessity”: providing of covered
health services (69.112) or products that a prudent physician
would provide to a patient for the purpose of diagnosing, or
treating an illness, injury, disease or its symptoms in a
manner that is.

A. In accordance with generally accepted
standards of medical practice;

B. Consistent with the symptoms or treatment of
the condition; and

C. Not solely for anyone’s convenience.

69.430 133 “Network”: the participating providers
delivering servicesto enrolleesin amanaged care plan.

69.431 134 “Office”: any facility where enrollees
receive primary care or other health services.

69.432 135 “Out of Area Coverage’: health care
services provided outside the organization’s geographic
service areas with appropriate limitations and guidelines
acceptable to the Department and the Commissioner. At a
minimum, such coverage must include emergency care.

69.433 136 “ Participating Provider”: aprovider who,
under a contract with the Organization or with its contractor
or subcontractor, has agreed to provide heath care services
to enrollees with an expectation of receiving payment, other
than coinsurance, co-payments or deductibles, directly or
indirectly from the Organization.

69.434 137 “Premium”: payment(s) called for in the
health care contract which must be:

A. Pad or arranged for by, or on behalf of, the
enrollee before hedth care services are rendered by the
MCO;

B. Paid on a periodic basis without regard to the
date on which health services are rendered; and

C. With respect to an individua enrollee are fixed
without regard to frequency, extent or cost of health services
actually furnished.

69.435 138 “Primary Care Physician (PCP)": a
participating health care physician chosen by the enrollee
and designated by the MCO to supervise, coordinate, or
provide initial care or continuing care to an enrollee, and

who may be required by the MCO to initiate a referral for
specidty care and maintain supervision of hedth care
services rendered to the enrol lee.

69.436 139 “Provider”: a health care professional or
facility.

69.437 140 “ Staff Model MCO”: an MCO in which
physicians are employed directly by the MCO or in which
the MCO directly operates facilities which provide health
care servicesto enrollees.

69.141 " Standing Referral” : atreatment period during
which a health care specialist shall be permitted to treat an
enrollee without further referral from the enrolle€’s primary
care physician and during which this specialist may
authorize further referrals, procedures, tests, and other
medical services which the enrolle€ s primary care physician
would otherwise be permitted to provide or authorize.

69.438 142 “ Supplemental Payment”: any payment
not incorporated in the premium which is required to be paid
to the MCO or providers under contract to the MCO by the
enrollee.

69.439 143 “ Supplementary Health Services’: any
health services other than basic health services which may be
provided by a MCO to its enrollees and/or for which the
enrollee may contract such as:

A. Longterm care;
B. Vision care not included in basic health
services;

C. Dental services;

D. Behavioral heath services;

E. Long term physical medicine or rehabilitative
services;

F. Additional pharmacy services,

G. Infertility services, and

H. Other services, such as occupationa therapy,
nutritional, home health, homemaker, hospice and family
planning services.

69.440 144 “Tertiary Services’: health care services
provided for the intensive treatment of critically ill patients
who require extraordinary care on a concentrated basis in
special diagnostic categories (e.g. burns, cardiovascular,
neonatal, pediatric, oncology, transplants, etc.).

69.244% 145 “Utilization Review”: a set of forma
techniques designed to monitor the use of, or evaluate the
clinical necessity, efficacy, and/or efficiency of, health care
services, procedures or settings. Techniques may include
ambulatory review, prospective review, second opinion,
certification, concurrent review, case management,
discharge planning, or retrospective review.

PART TWO
SECTION 69.2 APPLICATION AND CERTIFICATE

OF AUTHORITY
69.201 No person shall establish or operate an MCO in
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the State of Delaware or enter this State for purposes of
enrolling persons in an MCO without obtaining a
“Certificate of Authority” under Chapter 91 of Title 16 of the
Delaware Code. A foreign corporation shall not be eligible
to apply for such certificate unless it hasfirst qualified to do
business in the State of Delaware as a foreign corporation
pursuant to 8 Del. C., 8371.

69.202 Each application for a Certificate of Authority
shall be made in writing to the Department of Health and
Socia Services, shall be certified by an officer or authorized
representative of the applicant, shall be in aform prescribed
by the Department (Appendix-A)} and shall set forth or be
accompanied by the following:

A. Organizational Information

1. Brief history and description of current
status of applicant, including an organization chart;

2. A copy of the basic organizational
documents such as the certificate of incorporation, articles of
association, or other appropriate documents and
amendments thereto;

3. A list of the names, addresses and official
positions of the persons who are to be responsible for the
conduct of the affairs of the applicant. Include al members
of the Board of Directors or other governing board, the
principal officers in the case of a corporation, and the
partners or members in the case of a partnership or
association; and

4. A list of positions and names for al
management personnel.

B. Health Services Delivery

1. A description of the plan of operation of
the MCO. Includethefollowing items:

a) a listing of basic hedth services
(69.106) and supplementary health services (69.143) with
utilization projections; and

b) the arrangements for delivery of all
covered health services (including details as to whether
outpatient services are provided directly or through referrals/
purchase agreements with outside fee-for-service providers);
a description of service sites or facilities (specifying days
and hours of operation in the case of outpatient facilities);
and all specia policies or provisions designed to improve
accessibility of services.

2. A sample of the contract, agreement or
arrangement between the MCO and providers, including
individual physicians, IPAs, group practices, hospitals,
laboratory services, nursing homes, home health agencies,
and other providers. Any contract, agreement or
arrangement which deviates substantially from the sample
must be submitted to the OHFLC as executed. In addition,
copies of executed contracts or |etters of agreement between
an IPA or medical group and its member or non-member
physicians and other health professionals must be submitted;

3. A list of participating physicians by

speciaty and by geographic area as well as a list of other
health care personnel providing services. Each physician
included on the list must be identified as accepting or not
accepting new patients and if there are any limitations on
that physician’s accepting any enrollees as patients. Staffing
ratios shall be prepared for each geographic area in which
the MCO proposes to operate. Staffing ratios are the number
of physicians or providers by specialty per enrollee;

4. For staff model MCOs, a list of facilities
that show the capacity, square footage, and the lega
arrangements for use of the facility (leases, subleases,
contract of sale, etc.). Provide copies of leases, contracts of
sale, or other legal agreements relating to the facilities to be
operated by the MCO,;

5. All of the applicant’s utilization review
and utilization management, utilization control, quality
assurance mechanisms, policies, manuals, guidelines, and
materials;

6. The arrangements for assuring continuity
of care for all services provided to enrollees. Include
comments on policiesrelated to the primary care physician's
responsibilities for coordination and oversight of the
enrollee's overall health care and the impact of the medical
record keeping system on continuity of care;

7. Procedures utilized by the applicant for
determining and ensuring network adeguacy;

8. Procedures utilized by the applicant for the
credentialing of providers;

9. Procedures for addressing enrollee
grievances;

10. Any materials or procedures utilized by
the applicant for measuring or assessing the satisfaction of
enrollees; and,

11. Procedures for monitoring enrollee access
to participating providers including but not limited to:

a) appointment scheduling guidelines;
b) standardsfor office wait times; and
c) standards for provider response to
urgent and emergent issues during and after business hours.
C. Enrollment and Marketing

1. A description of the geographic areato be
served, with a map showing service area boundaries,
locations of the MCO's participating providers, PCPs,
institutional and ambulatory care facilities, and travel times
from various points in the service area to the nearest
ambulatory and institutional services;

2. ldentification of al information to be
released to enrollees or prospective enrollees;

3. A description of the proposed marketing
techniqgues and sample copies of any advertising or
promotional materials to be used within Delaware or to
which Delaware citizens would be exposed,;

4. Enrollee handbooks proposed for use. A
finalized enrollee handbook shall also be submitted upon
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completion; and,
5. Procedures for notifying enrollees of plan
changes.

D. Financial

1. Financia information submitted to the
Department of Insurance shall be deemed to meet the
requirement of Delaware Code, Title 16, Part VI1II, Chapter
91, Section 9104(4).

69.203 Within sixty (60) days after receipt of a complete
application for issuance of Certificate of Authority, the
Department shall determine whether the applicant, with
respect to health care services to be furnished, has:

A. Demonstrated the ability to provide such health
services in a manner assuring availability, accessibility and
continuity of services,

B. Made arrangements for an ongoing health care
quality assurance program;

C. The capability to comply with all applicable
rules and regulations promulgated by the Department;

D. The capability to provide or arrange for the
provision to its enrollees of basic health care services on a
prepaid basis through insurance or otherwise, except to the
extent of reasonable requirements of co-payments; and,

E. For staff model MCOs, the staff and facilities
to directly provide at least half of the outpatient medica care
costs of its anticipated enrollees on a prepaid basis.

69.204 The Department shall issue a Certificate of
Authority to any person filing an application under this
section upon demonstration of compliance with these rules
and regulationsif:

A. The application contains all the information
required under 69.202 of this Part;

B. The Department has not made a negative
determination pursuant to 69.203 of this Part; and

C. Payment of the application fees prescribed in
16 Dédl. C. Chapter 91, has been made.

69.205 If within 60 days after a complete application for
aCertificate of Authority has been filed, the Department has
not issued such certificate, the Department shall immediately
notify the applicant, in writing, of the reasons why such
certificate has not been issued and the applicant shall be
entitled to request ahearing on the application. The hearing
shall be held within 60 days of receipt of written request
therefor. Proceedings in regard to such hearing shall be
conducted in accordance with provisions for case decisions
as set forth in the Administrative Procedures Act, Chapter
101 of Title 29, and in accordance with applicable rules and
regulations of the Department (63 Del. Laws, ¢.382, 81,66
Del. Laws, c. 124, §7.).

69.206 No Certificate of Authority shall be issued
without a Certificate of Authority from the DOI under the
relevant provisions of Title 18 or a statement from the DOI
that the DOI Certificate of Authority is not required.

If a deposit is required, it shal be continuously

maintained in trust. In case of a deficiency of deposit, the
Insurance Commissioner shall transmit notice thereof to both
the MCO and the Department. In case the deficiency is not
cured within the allowed time, the Commissioner shall give
notice thereof to the Department and the Department shall
revoke its Certificate of Authority to the MCO.

PART THREE

SECTION 69.3 GENERAL REQUIREMENTS

69.301 Every MCO operating in this State shall file with
the Department every manual concerning: enrollee serviees
rights and responsibilities; policies and procedures relating
to heath plan coverage; complaint and appeal criteria; and,
any other manual upon request. Every filing shall indicate
the effective date thereof.

69.302 Annual reports shal be filed with the
Department by any MCO on or before June 1 covering the
preceding fiscal year. Such reports shall include any
changes in the information originally submitted or required
under 69.2, 69.404l, 69.405B and 69.705. Financia
information submitted to the Department of Insurance shall
be deemed to meet the requirement of Delaware Code, Title
16, Part V111, Chapter 91, Section 9104(4)

69.303 Contract Provisions

A. Every contract between an MCO and a
participating provider shall contain the following language:

1. “Provider agrees that in no event,
including but not limited to nonpayment by the MCO or
intermediary, insolvency of the MCO or intermediary, or
breach of this agreement, shall the provider bill, charge,
collect a deposit from, seek compensation, remuneration or
reimbursement from, or have any recourse against an
enrollee or a person (other than the MCO or intermediary)
acting on behalf of the enrollee for services provided
pursuant to this agreement. This agreement does not
prohibit the provider from collecting coinsurance,
deductibles or co-payments, as specifically provided in the
evidence of coverage, or fees for uncovered services
delivered on afee-for-service basisto enrollees.”

2. “In the event of an MCO or intermediary
insolvency or other cessation of operations, covered services
to enrollees will continue through the period for which a
premium has been paid to the MCO on behalf of the enrollee
or until the enrollee’s discharge from an inpatient facility,
whichever time is greater. Covered benefits to enrollees
confined in an inpatient facility on the date of insolvency or
other cessation of operations will continue until their
continued confinement in an inpatient facility is no longer
medically necessary.”

3. The contract provisions that satisfy the
requirements of Subsections 1. and 2. above shall be
construed in favor of the enrollee, shall survive the
termination of the contract regardiess of the reason for
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termination, including the insolvency of the MCO, and shall
supersede any oral or written contrary agreement between a
provider and an enrollee or the representative of an enrollee
if the contrary agreement is inconsistent with the hold
harmless and continuation of covered services provisions
required by Subsections 1. and 2. above.

4. Every contract between an MCO and a
participating provider shall state that in no event shal a
participating provider collect or attempt to collect from an
enrollee any money owed to the provider by the MCO.

69.304 Amendments or Revisions of Contracts

Any significant amendment to or revision relating
to the text or subtext of an approved provider contract shall
be submitted to and approved by the Department prior to the
execution of an amended or revised contract with the
providers of an MCO.

69.305 The MCO shall establish a policy governing
termination of providers. The policy shall include at least:

A. Written notification to each enrollee six (6)
weeks prior to the termination or withdrawal from the
MCO’s provider network of an enrollee’'s primary care
physician except in cases where termination was due to
unsafe health care practice; and,

B. Except in cases where termination was due to
unsafe health care practices that compromise the health or
safety of enrollees, assurance of continued coverage of
services at the contract price by a terminated provider for up
to 120 calendar daysin cases whereit is medically necessary
for the enrollee to continue treatment with the terminated
provider. In cases of the pregnancy of an enrollee, medical
necessity shall be deemed to have been demonstrated and
coverage shall continue to completion of postpartum care.

69.306 The Medical Director and physicians designated
to act on his behalf shall be Delaware licensed physicians.
69.307 Prohibited Practices

A. NoMCO or representative may cause or permit
the use of advertising or solicitation which is untrue or
misleading.

B. No MCO may cancel or refuse to renew the
enrollment of an enrollee solely on the basis of her/his
health. This does not prevent the MCO from canceling the
enrollment of an enrollee if misstatements of her/his health
were made at the time of enrollment, or prevent the MCO
from canceling or refusing to renew enrollment for reasons
other than an enrollee’s health including without limitation,
nonpayment of premiums or fraud by the enrollee.

C. AnMCO contract shall contain no provision or
nondisclosure clause prohibiting physicians or other heath
care providers from giving patients information regarding
diagnoses, prognoses and treatment options.

D. An MCO shal not deny, exclude or limit
benefits for a covered individual for losses due to a
preexisting condition where such were incurred more than
twelve (12) months following the date of enrollment in such

plan or, if earlier, the first day of the waiting period for such
enrol Iment.

E. An MCO shal not impose any preexisting
condition exclusion relating to pregnancy or in the case of a
child who is adopted or placed for adoption before attaining
eighteen (18) years of age and who, as of the last day of the
30-day period beginning on the date of the adoption or
placement for adoption, is covered under creditable
coverage. The previous sentence shall not apply to coverage
before the date of such adoption or placement for adoption.

F. An MCO shall not offer incentives to a
provider to provide less than medically necessary servicesto
an enrollee.

G. An MCO shal not penalize a provider because
the provider, in good faith, reports to state authorities any act
or practice by the MCO that jeopardizes patient health or
welfare.

H. A contract between an MCO and a provider
shall not contain definitions or other provisions that conflict
with the definitions or provisions contained in these
regulations.

69.308 An MCO shall establish a mechanism by which
the participating provider will be notified on an ongoing
basis of the specific covered health services for which the
provider will be responsible, including any limitations or
conditions on services.

69.309 An MCO shall notify participating providers of
the providers’ responsibilities with respect to the MCO'’s
applicable administrative policies and programs, including
but not limited to payment terms, utilization review, quality
assessment and improvement programs, credentialing,
grievance procedures, data reporting requirements,
confidentiality requirements and any applicable federa or
state programs.

69.310 The rights and responsibilities under a contract
between an MCO and a participating provider shall not be
assigned or delegated by the provider without the prior
written consent of the MCO.

69.311 An MCO is responsible for ensuring that a
participating provider furnishes covered benefits to all
enrollees without regard to the enrollee’s enrollment in the
plan as a private purchaser of the plan or as a participant in
publicly financed programs of health care services. This
requirement does not apply to circumstances when the
provider should not render services due to limitations arising
from lack of training, experience, skill or licensing
restrictions.

69.312 An MCO shall notify the participating providers
of their obligations, if any, to collect applicable coinsurance,
co-payments or deductibles from enrollees pursuant to the
evidence of coverage, or of the providers' obligations, if any,
to notify enrollees of their personal financial obligations for
non-covered services.

69.313 An MCO shall establish procedures for
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resolution of administrative, payment or other disputes
between providers and the MCO.
69.314 Notice of Changesin MCO Operations

The MCO shall notify the Department in writing,
on an ongoing basis, of any substantial changes in
organization, bylaws, governing board, provider contracts or
agreements, marketing materials, grievance procedures,
enrollee handbooks, utilization management program, and
any change of inpatient acute care hospitals. The
Department shall be notified on at least a quarterly basis of
changesin the provider network.

69.315 Changesin Ownership Interests

Certificates of Authority shall not be assignable or
transferable in whole or in part. Accordingly, the holder of
record of any Certificate of Authority to operate in
Delaware, as a condition thereof, shall comply with all of the
following requirements regarding changes in ownership
interests. For the purposes of this section, changes in
ownership interests shall refer to changes in the ownership of
the holder of record of any Certificate of Authority and/or
changes in ownership of any individual, corporation or other
entity which, through the ownership of voting securities, by
contract or by any other means, has the authority to or does
in fact direct or cause the direction of the management and/
or the policies of the MCO which is the subject of the
Certificate of Authority at issue.

69.316 Examinations

A. The Department may make examinations
concerning the quality of health care services of any MCO.
The Department may make such examination as it deems
necessary for the protection of the interests of the enrollees
of the MCO, but not less frequently than every three (3)
years,

B. Every MCO shall submit its books and records
relating to health care services to such examinations. In the
course of such examinations, the Department may
administer oaths to and examine the officers and agents of
the MCO and of any health care providers with which it has
contracts, agreements or other arrangements. The MCO
shall require a provider to make health records available to
the Department employees involved in assessing the quality
of care or investigating the grievances or complaints of
enrollees, and to comply with the applicable laws related to
the confidentiality of medica or heath records; and,

C. The reasonable expenses of examinations
under this section shall be assessed against the MCO being
examined and remitted to the Department.

69.317 Violations/Penalties

A. The Department may revoke or suspend a
Certificate of Authority issued to an MCO pursuant to 16
Del. C. Chapter 91, or may place the MCO on probation for
such period as it determines, or may publicly censure an
MCO if it determines, after a hearing, that:

1. The MCO is operating in a manner which

deviates substantially, in a manner detrimental to its
enrollees, from the plan of operation described by it in
securing its Certificate of Authority;

2. The MCO does not have in effect
arrangements to provide the quantity and quality of health
care services required by its enrollees,

3. TheMCO isno longer in compliance with
the requirements of 16 Del. C. §9104(b); or,

4. The continued operation of the MCO
would be detrimental to the health or well being of its
enrollees needing services.

B. The Department may issue an order directing a
health carrier or a representative of a health carrier to cease
and desist from engaging in any act or practice in violation
of the provisions of this act. If the Secretary elects not to
issue a cease and desist order, or in the event of
noncompliance with a cease and desist order, the Secretary
may institute a proceeding to obtain injunctive relief.

1. Within twenty (20) calendar days after
service of the cease and desist order, the health carrier may
reguest a hearing on the question of whether acts or practices
in violation of this act have occurred. This appeal shall not
stay the cease and desist order.

C. Proceedings in regard to any hearing held
pursuant to this section shall be conducted in accordance
with provisions for case decisions as set forth in the
Administrative Procedures Act, 29 Del. C. 8101, and any
applicable rules and regulations of the Department. Any
decision rendered following a hearing shal set forth the
findings of fact and conclusions of the Department as to any
violations of this Chapter, and shall also set forth the reasons
for the Department’s choice of any sanction to be imposed.
The Department’s choice of sanction shall not be disturbed
upon appeal, except for abuse of discretion.

D. Suspension of a Certificate of Authority
pursuant to this section shall not prevent the MCO from
continuing to serve all its enrollees as of the date the
Department issues a decision imposing suspension, nor shall
it preclude thereafter adding as enrollees newborn children
or other newly acquired dependents of existing enrollees.
Unless otherwise determined by the Department and set
forth in its decision, a suspension shall, during the period
when it is in effect, preclude all other new enrollments and
also al advertising or solicitation on behaf of the MCO
other than communication, approved by the Department,
which are intended to give information as to the effect of the
suspension.

E. In the event that the Department decides to
revoke the Certificate of Authority of an MCO the decision
so providing shall specify the time and manner in which its
business shall be concluded. If the Department determinesit
is appropriate, it may refer the matter of conservation or
liquidation to the Insurance Commissioner, who shall then
proceed in accordance with 18 Del. C., Chapter 59. In any
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case, after the Department has issued a decision revoking a
Certificate of Authority, unless stayed in connection with an
appeal, the MCO shall not conduct any further business
except as expressly permitted in the Department’s decision
and it shall engage only in such activities as are directed by
the Department or are required to assist its enrollees in
securing continued health care coverage.

F. The Department may require a corrective
action plan from an MCO when the Department determines
that the MCO is not in compliance with any of the
regulations contained herein.

G. Civil Monetary Penalty (CMP)

1. A carrier that violates any provision of this
act shal be liable to a civil penalty of not less than two
hundred fifty dollars ($250.00) and not greater than ten
thousand dollars ($10,000.00) for each day that the carrier is
in violation of the act.

2. The Depatment shall give ten (10)
calendar days written notice to the health carrier of its intent
to levy such a penalty.

3. The health carrier may, within such 10-day
period, give written notice of their desire to have a hearing.
Proceedings in regard to such hearing shall be conducted in
accordance with provisions for case decisions as set forth in
the Administrative Procedures Act, Title 29, Chapter 101 of
the Delaware Code and in accordance with applicable rules
and regulations of the Department.

69.318 Fees
Every MCO shal pay the—feHewing fees in
accordance with 16 Del. C., Ch. 91, Sec. 9111. :
hori I ell Hit gl o eqela cation—tora EF.E' t|||eate” ®
($375.00).
B- Ferfiling-an-annua-repert—twe-hundred-and
69.319 Confidentiality of Health Information

Any data or information pertaining to the diagnosis,
treatment or health of any enrollee or applicant obtained
from such person or from any heath care provider by any
MCO shall be held in confidence and shall not be disclosed
to any person except upon the express consent of theenrollee
or applicant, or his physician, or pursuant to statute or court
order for the production of evidence or the discovery thereof,
or inthe event of claim or litigation between such person and
the MCO wherein such data or information is pertinent or as
may be required by the Department in the course of their
examinations in accordance with 69.316. The
communication of such data or information from a health
care provider to a MCO shal not prevent such data or
information from being deemed confidential for purposes of
the Delaware Uniform Rules of Evidence.

69.320 The MCO is responsible for meeting each
requirement of these regulations. If the MCO chooses to
utilize contract support or to contract functions under these

regulations, the MCO retains responsibility for ensuring that
the requirements of this regulation are met.

69.321 Specific standards may be waved by the
Department provided that each of the following conditions
are met:

A. Strict enforcement of the standard would result
in unreasonable hardship on the MCO.

B. A waiver must not adversely affect the health,
safety, welfare, or rights of any enrollee of the MCO.

C. Therequest for a waiver must be made to the
Department, in writing, by the MCO with substantial detail
justifying the request.

D. Prior to filing arequest for awaiver, the MCO
shall provide written notice of the request to each enrollee.
Prior to filing a request for a waiver, the MCO shall also
provide written notice of the request to the Department. The
notice shall state that the enrollee has the right to object to
the waiver request in writing to the Department.

Upon filing the request for awaiver, the MCO shall
submit to the Department a copy of the notice and a sworn
affidavit outlining the method by which the requirement was
met. The MCO shall maintain proof of the method by which
the requirement was met by the MCO for the duration of the
waiver and make such proof available upon the request of
the Department.

E. A walver granted by the Department is not
transferable to another MCO in the event of a change of
ownership.

F. A waiver shal be granted for the term of the
license.

PART FOUR

SECTION 69.4
OPERATIONS
69.401 Health Care Professiona Credentialing
A. General Responsibilities, an M CO shall:

1. Establish written policies and procedures
for credentialing verification of all health care professionals
with whom the MCO contracts and apply these standards
consistently;

2. Veify the credentials of a health care
professiona before entering into a contract with that health
care professional. The medical director of the MCO or other
designated health care professional shall have responsibility
for, and shall participate in, heath care professiona
credentialing verification;

3. Establish a credentiading verification
committee consisting of licensed physicians and other health
care professionals to review credentialing verification
information and supporting documents and make decisions
regarding credentialing verification;

4. Makeavailable for review by the applying
health care professional upon written request all application

QUALITY  ASSURANCE AND
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and credentialing verification policies and procedures,

5. Retain al records and documents relating
to a health care professionals credentialing verification
process for not less than four (4) years; and,

6. Keep confidential all information obtained
in the credentialing verification process, except as otherwise
provided by law.

B. Nothing in these regulations shall be construed
to require an MCO to select a provider as a participating
provider solely because the provider meets the MCO’s
credentialing verification standards, or to prevent the MCO
from utilizing separate or additional criteria in selecting the
health care professionals with whom it contracts.

C. Sdection standards for participating providers
shall be developed for primary care professionals and each
health care professional discipline. The standards shall be
used in determining the selection of health care professionals
by the MCO, its intermediaries and any provider networks
with which it contracts. The standards shall meet the
requirements of 69.401 A. and 69.401 D. Selection criteria
shall not be established in a manner:

1. That would alow an MCO to avoid high-
risk populations by excluding providers because they are
located in geographic areas that contain populations or
providers presenting a risk of higher than average claims,
losses or health services utilization; or,

2. That would exclude providers because
they treat or specialize in treating populations presenting a
risk of higher than average claims, losses or health services
utilization.

D. Quadlifications of primary care providers

1. Physicians qualified to function as primary
care providers include: licensed physicians who have
successfully completed a residency program accredited by
the Accreditation Council for Graduate Medical Education
or approved by the American Osteopathic Association in
family practice, internal medicine, general practice,
pediatrics, obstetrics-gynecology or who are diplomats of
one of the above certifying boards approved by the
American Board of Medical Specidties or one of the
certifying boards of the American Osteopathic Association.

E. Verification Responsibilities, an MCO shall:

1. Obtain primary verification of at least the
following information about the applicant:

a) current license, certification, or
registration to render health care in Delaware and history of
same;

b) current level of professional liability
coverage, if applicable;

c) status of hospital privileges, if
applicable;

d) specialty board certification status, if
applicable; and,

€) current Drug Enforcement Agency

(DEA) registration certificate, if applicable.
2. Obtain, subject to ether primary or
secondary verification:
a) the health care professional’s record
from the National Practitioner Data Bank; and,
b) the hedth care
mal practice history.
3. Not less than every three (3) years obtain
primary verification of a participating hedth care
professional’s:

professional’s

a) current license or certification to
render health care in Delaware;

b) current level of professional liability
coverage, if applicable;

c) status of hospital privileges, if
applicable;

d) current DEA registration certificate, if
applicable; and,

€) speciaty board certification status, if
applicable.

4. Require al participating providers to
notify the MCO of changes in the status of any of the items
listed in this section at any time and identify for participating
providers the individual to whom they should report changes
in the status of an item listed in this section.

F. Hedth Care Professionals Right to Review
Credentialing Verification Information

1. An MCO shal provide a hedth care
professional the opportunity to review and correct
information submitted in support of that hedth care
professional’s credentialing verification application as set
forth below.

a) each health care professional who is
subject to the credentialing verification process shall have
the right to review all information, including the source of
that information, obtained by the MCO to satisfy the
requirements of this section during the MCO’s credentiaing
process.

b) an MCO shdl notify a health care
professional of any information obtained during the MCO'’s
credentialing verification process that does not meet the
MCO’s credentialing verification standards or that varies
substantially from the information provided to the MCO by
the health care professional, except that the MCO shall not
be required to reveal the source of information if the
information is not obtained to meet this requirement, or if
disclosureis prohibited by law.

c) a hedth care professiona shall have
the right to correct any erroneous information. The MCO
shall have a formal process by which a hedth care
professional may submit supplemental or corrected
information to the MCO’'s credentialing verification
committee and request a reconsideration of the health
professional’s credentialing verification application if the
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health care professional feels that the MCO's credentialing
verification committee has received information that is
incorrect or misleading. Supplemental information shall be
subject to confirmation by the MCO.
69.402 Provider Network Adequacy
A. Primary, Specialty and Ancillary Providers

1. The MCO shal maintain an adequate
network of primary care providers, specialists, and other
ancillary hedth care resources to serve the enrolled
population at all times. The MCO shall develop and submit
annualy to the Department policies and procedures for
measuring and assessing the adequacy of the network. At a
minimum, the network of providers shall include:

a) a sufficient number of licensed
primary care providers under contract with the MCO to
provide basic health care services. All enrollees must have
immediate telephone access seven (7) days a week, twenty-
four (24) hours a day, to their primary care provider or his/
her authorized on-call back-up provider;

b) a sufficient number of licensed
medical specialists available to MCO enrollees to provide
medically necessary specialty care. The MCO must have a
policy assuring reasonable access to frequently used
specialists within each service area; and,

c) a sufficient number of other health
professional staff including but not limited to licensed nurses
and other professionals available to MCO enrollees to
provide basic health care services. Fhe-MCO-shall-eover

mmeet-the-medica-needs-oef-the-enroHee:

insufficient number of providers within reasonable
geographic distances and appointment times to meet the
medical needs of the enrollee, the MCO shall cover
nonparticipating providers, and shall prohibit balance

billing.

2. The MCO shall alow referral to a non-
network provider, upon the request of a network provider,
when medically necessary covered services are not available
through network providers, or the network providers are not
available within areasonable period of time. The MCO shall
make acceptable service arrangements with the provider and
enrollee, and shall prohibit balance billing.

B. Facility and Ancillary Health Care Services

1. The MCO shall maintain contracts or other
arrangements acceptabl e to the Department with institutional
providers which have the capability to meet the medical
needs of enrollees and are geographically accessible. The
network of providers shall include:

a a least one licensed acute care
hospital including at least licensed medical-surgical,
pediatric, obstetrical, and critical care servicesin any service
area no greater than thirty (30) miles or forty (40) minutes

driving time from ninety percent (90%) of enrollees within
the service area.

b) surgical facilities including hospitals
licensed ambulatory surgical facilities, and/or physicians
surgical practices. Such services shall be available in each
service area no greater than thirty (30) miles or forty (40)
minutes driving time from ninety percent (90%) of enrollees
within the service area.

¢) theMCO shall have apolicy assuring
access to the following specialized services, as determined to
be medically necessary:

(1) at least one hospital providing
regional perinatal services,

(2) a hospital offering pediatric
intensive care services,

(3 a hospita offering neonatal
intensive care services,

(4) therapeutic radiation provider;

(5) magnetic resonance imaging
center;

(6) diagnostic radiology provider,
including X-ray, ultrasound, and CAT scan;

(7) emergency mental health service;

(8) diagnostic cardiac catheterization
servicesin ahospital;

(9) specidty pediatric outpatient
centers for conditions including sickle cell, hemophilia, cleft
lip and palate, and congenital anomalies;

(10)clinica  Laboratory  certified
under CLIA; and,

(12) certified renal dialysis provider.

Such services shal be reasonably
accessible. Evidence indicating such services shall include
contracts or other agreements acceptable to the Department.

2. If offered by the plan, the MCO shall have
a policy assuring access to the following specialized
services, as determined to be medically necessary:

a) alicensed long term care facility with
skilled nursing beds;

b) residential substance abuse treatment
center;

C) inpatient
adults and children;

d) short term carefacility for involuntary
psychiatric admissions;

€) outpatient therapy providers for
mental health and substance abuse conditions;

f) home health agency licensed by the

psychiatric services for

Department;

g) hospice program
Department; and,

h) pharmacy services.

Such services shall be reasonably
accessible. Evidence indicating such services shall include

licensed by the
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contracts or other agreements acceptabl e to the Department.

3. The MCO shall make acceptable service
arrangements with the provider and enrollee, at-re-extra-cest
to—the-enrelee and shall prohibit balance hilling, if the
appropriate level of service is not available within the
geographical service area. These serviceswill not be limited
to the State of Delaware. These services could include but
are not limited to tertiary services, burn units and transplant
services.

C. Emergency and Urgent Care Services

1. The MCO shall establish written policies
and procedures governing the provision of emergency and
urgent care which shall be distributed to each enrollee at the
time of initial enrollment and after any revisions are made.
These policies shall be easily understood by alayperson.

2. When emergency care services are
performed by non-network providers, the MCO shall make
acceptable service arrangements with the provider and
enrollee, and shall prohibit balance billing. In those cases
where the MCO and the provider cannot agree upon the
appropriate charge, the provider may appeal to the
Commissioner for arbitration.

3. Enrollees shall have access to emergency
care (69.117) twenty-four (24) hours per day, seven (7) days
per week. The MCO shall cover emergency care necessary
to screen and stabilize an enrollee and shall not require prior
authorization of such services if a prudent lay person acting
reasonably would have believed that an emergency medical
condition (69.118) existed.

4, Emergency and urgent care services
shall include but are not limited to:

a) medica and psychiatric care, which
shall be available twenty-four (24) hours a day, seven (7)
days aweek;

b) trauma services at any designated
Level | or Il trauma center as medically necessary. Such
coverage shall continue at least until the enrollee is
medically stable, no longer requires critical care, and can be
safely transferred to another facility, in the judgment of the
attending physician. If the MCO requests transfer to a
hospital participating in the MCO network, the patient must
be stabilized and the transfer effected in accordance with
federal regulations at 42 CFR 489.20 and 42 CFR 489.24;

c) out of area health care for urgent or
emergency conditions where the enrollee cannot reasonably
access in-network services,

d) hospital services for emergency care;
and,

€) upon arrival in a hospital, a medical
screening examination, as required under federal law, as
necessary to determine whether an emergency medical
condition exists.

5. When an enrollee has received emergency
care from a non-network provider and is stabilized, the

enrollee or the provider must request approval from the
MCO for continued post-stabilization care by a non-network
provider. The MCO is required to approve or_disapprove
coverage of post-stabilization care as requested by a treating
physician or provider within the time appropriate to the
circumstances relating to the delivery of services and the
condition of the enrollee, but in no case to exceed one hour
from the time of the request.

D. All enrollees shall be provided with an up-to-
date and comprehensive list of the provider network upon
enrollment and upon request. Updates due to provider
changes must be provided at least quarterly.

69.403 Utilization Management
A. Utilization Management Functions

1. The MCO shall establish and implement a
comprehensive utilization management program to monitor
access to and appropriate utilization of health care and
services. The program shall be under the direction of a
designated physician and shall be based on a written plan
that is reviewed at least annually. The plan shall identify at
least:

a) scope of utilization management
activities;

b) procedures to evaluate clinical
necessity, access, appropriateness, and efficiency of
services;

Cc) mechanisms to  detect under
utilization;

d) clinical review criteria and protocols
used in decision-making;

€) mechanisms to ensure consistent
application of review criteriaand uniform decisions;

f) system for providers and enrollees to
appeal utilization management determinations in accordance
with the procedures set forth; and,

g) amechanism to evauate enrollee and
provider satisfaction with the complaint and appeals systems
set forth. Such evaluation shall be coordinated with the
performance monitoring activities conducted pursuant to the
continuous quality improvement program set forth.

2. Utilization management determinations
shall be based on written clinical criteria and protocols
reviewed and approved by practicing physicians and other
licensed health care providers within the network. These
criteria and protocols shal be periodicaly reviewed and
updated, and shall, with the exception of internal or
proprietary  quantitative thresholds for utilization
management, be readily available, upon request, to affected
providers and enrollees. All materials including internal or
proprietary materias for utilization management shall be
available to the Department upon request.

3. Compensation to persons providing
utilization review services for an MCO shall not contain
incentives, direct or indirect, for these persons to make
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inappropriate review decisions. Compensation to any such
persons may not be based, directly or indirectly, on the
quantity or type of adverse determinations rendered.

B. Utilization Management Staff Availability

1. At a minimum, appropriately qualified
staff shall be immediately available by telephone, during
routine provider work hours, to render utilization
management determinations for providers.

2. The MCO shall provide enrollees with a
toll free telephone number by which to contact customer
service staff on at least a five (5) day, forty (40) hours a
week basis.

3. The MCO shall supply providers with a
toll free telephone number by which to contact utilization
management staff on at least afive (5) day, forty (40) hours a
week basis.

4, The MCO must have policies and
procedures addressing response to inquiries concerning
emergency or urgent care when a PCP or her/his authorized
on call back up provider isunavailable.

C. Utilization Management Determinations

1. All determinations to authorize services
shall be rendered by appropriately qualified staff.

2. All determinations to deny or limit an
admission, service, procedure or extension of stay shall be
rendered by a physician. The physician shall be under the
clinical direction of the medical director responsible for
medical services provided to the MCO’s Delaware enrollees.
Such determinations shall be made in accordance with
clinical and medical criteriaand standards and shall take into
account the individualized needs of the enrollee for whom
the service, admission, procedureis requested.

3. All determinations shall be made on a
timely basis as required by the exigencies of the situation.

4, An MCO may not retroactively deny
reimbursement for a covered service provided to an enrollee
by a provider who relied upon the written or verbal
authorization of the MCO or its agents prior to providing the
service to the enrollee, except in cases where the MCO can
show that there was material misrepresentation, fraud or the
patient was found not to have coverage.

5. An enrollee must receive upon request a
written notice of all determinations to deny coverage or
authorization for services required and the basis for the
denial.

69.404 Appeal Procedure
A. Scope of Apped

The following appeal procedure shall be
utilized when the subject of the appeal is based upon medical
necessity (69.132) or disputable need (69.116). For al other
appeals, the MEO carrier shall develop and implement
written policies and procedures that require areview process
and awritten response to the appellant.

B. Appea Procedure

1. Information Disclosure

An M€O carrier shall provide enrollees
with a written explanation of the appeal process upon
enrollment, annually, upon request and each time the appeal
processis substantially changed. An MEO carrier shal also
provide participating providers with a written explanation of
the appeal process, upon initial participation with the MEO's
carrier network, upon request and each time the appea
process is substantially changed.

2. Stagesof Appeal Process

a) an MCO carrier shall establish an
appea process for appellants for review of coverage
determinations based on medical necessity (69.132) or
disputable need (69.116). The appeal process shall consist
of the following stages: an internal review by the MEO
carrier (“Stage 1 Appea”), a second subsequent internal
review by the MCO carrier (“Stage 2 Appea”) and an
external review (“ Stage 3 Appeal”).

b) each stage of the appeal process shall
provide for expedited review that shall not exceed seventy-
two (72) hours.

(1) intheevent that the subject of the
appea concerns an imminent, emergent, or serious threat to
the appellant each stage (1, 2, and 3) of the appea process
may take seventy-two (72) hours each.

(2) intheevent that the subject of the
appea concerns an emergency medical condition (69.118),
both stages of internal review (stage 1 and 2) must be
concluded within atotal of seventy-two (72) hours. Stage 3
must be completed within an additional seventy-two (72)
hours.

3. Petition for External Review form

All MEOs carriers shall complete aDHSS
approved form and forward it to the Department to initiate
the Independent Health Care Appea s Program.

4. Waiver of Internal Review Process
In the event that the M-EO carrier failsto comply with any of
the deadlines for completion of the Stage 1 or 2 appeals, or
in the event that the MCO carrier for any reason expressly
waivesitsrightsto an internal review of any appeal, then the
appellant shall be relieved of her/his obligation to complete
the MCO carrier internal review process, and a the
appellant’s option, may proceed directly to the Stage 3
appeal process.

5. Appdlant Rights.

a) an MEO carier shall not disenroll,
terminate or in any way penalize an enrollee who exercises
theright to appeal solely on the basis of filing the appeal.

b) MEO Carrier Assistance

%) i. upon theinitiation of an appeal,
an MO carrier shall notify an appellant of the right to have
a saff member appointed to assist her/him  with
understanding the appeal process. Such assistance shall be
available during during the appeal process.
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2 ii. an appellant may request such
assistance at any stage of the appeal process.

€3} iii. upon such request, an MCO
carrier shall appoint a member of its staff who has had no
prior direct involvement in the case to assist the appellant.

c) dafter an adverse determination, an
appellant shall have the right to discuss a coverage
determination with the medical director, or physician
designee, of the MEO carrier who made the coverage
determination.

6. MCO Carrier Records

An MCO carrier shall maintain written or
electronic records to document &l appeals received. For
each appeal an MCO carrier shall maintain, at a minimum,
the following information:

a) agenera description of the reason for
the apped;

b) datereceived,

c) dateof each review;

d) resolution at each stage of apped;

€) date of resolution at each stage; and,

f) name and plan identification number
of the appellant for whom the appeal was filed.

7. Reporting

AR MECO carier shal submit the
following information to the Department within thirty (30)
days after the close of each calendar quarter:

a) thetotal number appeals (69.102) filed.

b) the number of Stage 1 appeals. This
shall include only those appeals based upon medical
necessity (69.132) and/or disputable need (69.116).

¢) thenumber of Stage 1 appeal s upheld.

d) the number of Stage 1 appeals
overturned.

€) the number of Stage 2 appeals. This
shall include only those appeals based upon medical
necessity (69.132) and/or disputable need (69.116).

f) the number of Stage 2 appeals upheld.

g) the number of Stage 2 appeals
overturned.

h) the number of petitions made to the
Independent Health Care Appeals Program.

C. Stagel Appeal Procedure
1. Procedure

An MECO carrier shall establish and
maintain an internal appeal procedure in which an appellant,
who is dissatisfied with a coverage determination by the
MEO carrier, that is based on medical necessity or
disputable need, shall have the opportunity to appea the
determination. Thisappeal is made to the MEO carrier who
will then assign the medical director and/or a physician
designee, who has had no prior direct involvement with the
appellant’s case, to conduct the review.

2. Timeframes

A Stage 1 apped shal be concluded as
soon as possible in accordance with the medical exigencies
of the case but no more than five (5) business days after
receipt of the appeal. In no event shall appeals that involve
an imminent, emergent, or serious threat to the health of the
appellant exceed seventy-two (72) hours.

3. Notice of Determination

An M€CO carrier shal provide notice of
the Stage 1 appea determination to the appellant within five
business days of receipt of the appea. If such notice is
provided verbaly to the appellant, the MCO carrier shall
provide written notice of the determination to the appellant
within five (5) business days of the verba notice. In the
event that the adverse determination is upheld, the written
notice shall include the reason for the determination, an
explanation of the appellant’s right to proceed to a Stage 2
appeal and a review of the entire appeals process. This
information shall include specific contact information
(address and phone number) that is appropriate for each
appea stage.

D. Stage 2 Appeda Procedure

1. An MEO carier shal establish and
maintain an internal appeal procedure in which an appellant
who is dissatisfied with a Stage 1 appeal determination by an
M€EO carrier shall have the opportunity to appeal the
determination to the MCO carrier. A panel, selected by the
M€EO carrier, shall consist of at least two (2) physiciansand/
or other hedth care professionals having no direct
involvement with the appellant’s case prior to this review,
one of who should be in the same or similar specialty that
typicaly manages the care under review. If the same or
similar physician/health care professiona is not a member of
the panel, such physician/heath care professional must
consult on the health care service at issue and report such
consultation in writing to the panel for consideration.

2. Written Notice of Meeting

An MECO carrier shal acknowledge
receipt of all Stage 2 appeals in writing to the appellant.
This acknowledgement shall include the place, date and time
of the Stage 2 appea meeting and shall give the appellant at
least fifteen (15) calendar days notice of the appeal meeting.
The appellant may request a change in the meeting schedule
to facilitate attendance.

3. Appeal Meeting

The M€EO carrier shall hold the Stage 2
appeal meeting during regular business hours at a location
reasonably accessible to the appellant. If a face-to-face
meeting is not practical for geographic reasons, the MEO
carrier shall offer the appellant the opportunity to
communicate with the review panel, at the MCOs carrier’s
expense, by conference call, video-conferencing, or other
appropriate technology. The MCO carrier shall not
unreasonably deny a request for postponement of the
meeting made by an appellant. The appellant’sright to afair
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review shall not be conditiona on the appellant’ s appearance
at the Stage 2 appeal meeting.
4. Appellant Rights
An appellant has the right to:
a) attend the Stage 2 appedl;
b) present his or her case to the
review panel;
c) submit supporting material both
before and at the appeal meeting;
d) ask guestions of any
representative of the MMEO carrier participating on the panel;
€) be accompanied and supported by
a person of her/his choice in addition to her/his
representative; and,
f) review al relevant information
that is not confidential, proprietary or privileged.
5. Timeframes
A Stage 2 appeal shall be concluded as
soon as possible in accordance with the medical exigencies
of the case but no more than thirty (30) calendar days after
receipt of the request for the Stage 2 appeal. In no event
shall a Stage 2 appeal involving an imminent, emergent or
serious threat to the health of the appellant exceed seventy-
two (72) hours.
6. Extensions
The MEO carrier may extend the Stage 2
appeal for up to an additiona thirty (30) calendar days for
reasonable cause by submitting a written explanation for the
delay to the Department within the original thirty (30)
calendar day review period. An MO carrier honoring an
appellant's request for extension for necessity or
convenience shall be deemed a reasonable cause. In no
event may an MO carrier extend the review period for an
expedited appeal .
7. Written Notice of Determination
AR MECO carier shal provide written
notice of the Stage 2 appea determination to the appellant
within five (5) business days of such determination. In the
event of an adverse determination, such notice shall include:
a) the qudifications of the members of
the Stage 2 appeal panel;
b) a staement of the panel’s
understanding of the nature of the appea and al pertinent
facts,;

C) the rationale for the review panel’s
determination;

d) reference to evidence or
documentation considered by the panel in making that
determination;

€) instructions for requesting a written
statement of the clinical rationale, including the clinical
review criteriaused to make the determination; and,

f) the appellant’s right to proceed to a
Stage 3 appeal.

E. Independent Health Care Appeals Program
(External Appea Process/Stage 3)

1. Upon receipt of an adverse determination
at Stage 2, any appellant who is dissatisfied with the results,
shall have the opportunity to pursue her/his appea before an
independent utilization review organization.

2. The appellant must file the request for
appea with the MEO carrier within sixty (60) calendar days
of receipt of the adverse determination from the interna
review process.

3. Upon receipt of a reguest for external
review, the MEO carrier shall fax the Petition for External
Review form as soon as possible but within no more than
three (3) business days to the Department and shall send a
hard copy of the request to the Department by mail.

4. The Department shall assign an approved
IURO (69.126) to conduct the external review and shall
notify the MO carrier.

5. The assigned ITURO shall, within five (5)
calendar days of assignment, notify the appellant in writing
by certified or registered mail, that the appeal has been
accepted for externa review. The notice shal include a
provision stating that the appellant may submit additional
written information and supporting documentation that the
IURO shall consider when conducting the external review.
Appellant shall submit such written documentation to the
IURO within seven (7) calendar days following the date of
receipt of the notice.

a) upon receipt of any information
submitted by the appellant, the assigned IURO shall as soon
as possible but within no greater than two (2) business days,
forward the information to the MCO carrier.

b) the TURO must accept additional
documentation submitted by the M-EO carrier in response to
additional written  information and  supporting
documentation from the appellant.

6. Within seven (7) business days after the
receipt of the notification required in 69.404.E.4, the MCO
carrier shall provide to the assigned lURO, the documents
and any information considered in making the internal
appea determination.

a) if the MEO carrier fails to submit
documentation and information or fails to participate within
the time specified, the assigned IURO may terminate the
external review and make a decision, with the approval of
the Department, to reverse the internal appeal determination.

7. The external review may be terminated if
the MCO-carrier decides to reverse its adverse determination
and provide coverage or payment for the health care service
that is the subject of the appeal .

a) immediately upon making the
decision to reverse its adverse determination, the MEO
carrier shall notify the appellant, the assigned IURO, and the
Department in writing of its decision.
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b) the assigned IURO shall terminate the
externa review upon receipt of the written notice from the
MEOo-carrier.

8. Within forty-five (45) calendar days after
the receipt of the request for external review, the assigned
IURO shall provide written notice of its decision to uphold
or reverse the adverse determination to:

a) theappellant;

b) theMEO carrier; and,

¢) the Department.

9. The IURO shal include the following
information in the notice sent pursuant to 69.404.E.8:

a) the qudifications of the members of
the review pandl;

b) agenera description of the reason for
the request for externa review;

c¢) the date the IURO received the
assignment from the Department to conduct the external
review;

d) the date(s) the external review was
conducted,;

€) thedateof itsdecision;

f) theprincipal reason(s) for its decision;
and,

g) references to the evidence or
documentation, including practice guidelines and clinical
review criteria, considered in reaching its decision.

10. The decision of the IURO is binding upon
the MCO carrier.

F. Expedited External Utilization Appeal Process

1. An appelant may request an expedited
external review with theM-CO carrier at the time the enrollee
receives a fina adverse determination if the enrollee suffers
from a condition that poses an imminent, emergent or
serious threat or has an emergency medical condition.

2. At the time the MEO carrier receives a
request for an expedited external review, the MCO carrier
shall immediately fax the Petition for External Review form
to the Department and shall send a hard copy to the
Department by mail.

3. If the Department determines that the
review meets the criteria for expedited review, the
Department shall assign an approved IURO to conduct the
external review and shall notify the MCO-carrier.

4, At the time the MEO carrier receives the
notification of the assigned IURO, the MCO carrier shall
provide or transmit al necessary documents and information
considered in making the final adverse determination to the
assigned IURO electronicaly, by telephone, by facsimile or
any other avail able expeditious method.

5.  Asexpeditiously as the enrollee’s medica
condition permits or circumstances require, but in no event
more than seventy-two (72) hours after the date of the receipt
of the request for an expedited externa review, the IURO

shall:

a) make a decision to uphold or reverse
the final adverse determination; and

b) immediately notify the appellant, the
M€O carrier, and the Department of the decision.

6. Within two (2) caendar days of the
immediate notification, the assigned TURO shall provide
written confirmation of the decision to the appellant, the
M€O carrier, and the Department

7. The decision of the IURO is binding upon
the MCO carrier.

G. Petitionto DHSS

1. If an MO carrier receives an appellant’s
reguest for access to the IHCAP whose subject is a benefit
that is a written exclusion from the enrollee’s benefit
package, the MEO carrier may make a written request to
have the appeal reviewed for appropriate inclusion in the
IHCAP by the Department. The request must be made in
writing at the time the Petition for External Review Form is
faxed to the Department and include any necessary
supporting documentation.

2. The Department shall review the petition
and may, in its discretion:

a) dismiss the appeal and notify the
appellant in writing that the appeal is inappropriate for the
IHCAP; or,

b) appoint an IURO to conduct a
preliminary review; or,

c) appoint an IURO to conduct a full
external review.

H. Preliminary External Review

1. If an MEO carrier receives an
appellant’s request for access to the IHCAP for an appea
that it believesis not appropriate for inclusion in the IHCAP,
the MCO carrier may file a motion to dimiss. The motion
must be made in writing at the time the Petition for External
Review Form is faxed to the Department and include any
necessary supporting documentation.

2. Upon the written request of an MEO
carrier, the Department shall review the petition and:

a) appoint an IURO to review the
details of the motion to determine if the appeal is appropriate
for inclusion in the IHCAP.

&) i. appeds tha ae
inappropriate for inclusion are dismissed.

{2 ii. appealsthat are appropriate
for inclusion are subject to a full external review.

b) appoint an ITURO to conduct a
full external review.

I. All costs for external IURO review shall
be borne by the MCO carier. The MEO carrier shall
reimburse the Department for the cost of the review within
ninety (90) calendar days of the receipt of the decision by the
IURO.
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J. The Department shall approve IUROs
eligible to be assigned to conduct external reviews.

1. Any IURO wishing to be approved to
conduct external reviews shall submit an application form
(as developed by the Department) and include with the form,
all documentation and information necessary for the
Department to determine if the IURO satisfies minimum
qualifications

2. The Department shall maintain a
current list of approved IUROs.

69.405 Quality Assessment and Improvement
A. Continuous Quality Improvement

1. Under the direction of the Medica
Director or her/his designated physician, the MCO shall
have a system-wide continuous quality improvement
program to monitor the quality and appropriateness of care
and services provided to enrollees. This program shall be
based on a written plan which is reviewed at least semi-
annually and revised as necessary. The plan shall describe at
least:

a) the scope and purpose of the program;

b) the organizational structure of quality
improvement activities;

c) duties and responsibilities of the
medical director and/or designated physician responsible for
continuous quality improvement activities;

d) contractual arrangements, where
appropriate, for delegation of quality improvement
activities,

e) confidentiaity policies and
procedures;

f) specification of standards of care,
criteria and procedures for the assessment of the quality of
services provided and the adequacy and appropriateness of
health care resources utilized;

g) a system of ongoing evaluation
activities, including individual case reviews as well as
pattern analysis,

h) a system of focused evaluation
activities, particularly for frequently performed and/or
highly specialized procedures,

i) a system of monitoring enrollee
satisfaction and network provider’s response and feedback
on MCO operations;

j) asystem for verification of provider’s
credentials, recertification, performance reviews and
obtaining information about any disciplinary action against
the provider available from the Delaware Board of Medical
Practice or any other state licensing board applicable to the
provider;

k) the procedures for conducting peer
review activities which shall include providers within the
same discipline and area of clinical practice; and,

) a system for evaluation of the

effectiveness of the continuous quality
program.

improvement

2. There shal be a multidisciplinary
continuous quality improvement committee responsible for
the implementation and operations of the program. The
structure of the committee shall include representation from
the medical, nursing and administrative staff, with
substantial involvement of the medical director of the MCO.

3. The MCO shall assure that participating
providers have the opportunity to participate in devel oping,
implementing and evaluating the quality improvement
system.

4. The MCO shal provide enrollees the
opportunity to comment on the quality improvement
process.

5. Theprogram shall monitor the availability,
accessibility, continuity and quality of care on an ongoing
basis. Indicators of quality care for evauating the health
care services provided by all participating providers shall be
identified and established and shal include at least:

a) a mechanism for monitoring enrollee
appointment and triage procedures including wait times to
get an appointment and wait timesin the office;

b) a mechanism for monitoring enrollee
continuity of care and discharge planning for both inpatient
and outpatient services,

c) a mechanism for monitoring the
appropriateness of specific diagnostic and therapeutic
procedures as selected by the continuous quality
improvement program;

d) a mechanism for evauating all
providers of care that is supplemental to each provider’'s
quality improvement system;

€) a mechanism for monitoring network
adequacy and accessibility to assure the network services the
needs of their diverse enrolled population; and,

f) a system to monitor provider and
enrollee access to utilization management services including
at least waiting times to respond to telephone requests for
service authorization, enrollee urgent care inquiries, and
other services required.

6. The MCO shall develop a performance
and outcome measurement system for monitoring and
evaluating the quality of care provided to MCO enrollees.
The performance and outcome measures shall include
population-based and patient-centered indicators of quality
of care, appropriateness, access, utilization, and satisfaction.
Data for these performance measures shall include but not be
limited to the following:

a) indicator data collected by MCOs
from chart reviews and administrative databases;

b) enrollee satisfaction surveys;

C) provider surveys;

d) annual reports submitted by MCOs to
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the Department; and,
e) computerized health care encounter
data.

7. The MCO shall follow-up on findings
from the program to assure that effective corrective actions
have been taken, including at least policy revisions,
procedural changes and implementation of educational
activities for enrollees and providers.

8. Continuous quality improvement activities
shall be coordinated with other performance monitoring
activities including utilization management and monitoring
of enrollee and provider complaints.

9. The MCO shal maintain documentation
of the quality improvement program in a confidential
manner. This documentation shal be available to the
Department and shall include:

a) minutes of quality improvement
committee meetings, and,
b) records of evaluation activities,

performance measures, quality indicators and corrective
plans and their results or outcomes.
B. Externa Quality Audit

1. Each MCO shal submit, as a part of its
annual report due June 1, evidence of its most recent external
quality audit that has been conducted or of acceptable
accreditation status.  Externa quality audits must be
completed no less frequently than once every three (3) years.
Such audit shal be performed by a nationaly known
accreditation organization or an independent quality review
organization acceptable to the Department.

a MCOs must submit the following
information to the Department in order to receive approval
for the nationally known accreditation organization or
independent quality review organization that will conduct
the triennial reviews or perform accreditation for the MCO:

4 i. evidence that the nationaly
known accreditation organization or independent quality
review organization has experience performing external
quality audits or accreditation of MCOs; and,

& ii. the current standards for
independent quality reviews or accreditations of MCOs as
established and maintained by the accrediting entity.

2. The report must describe in detail the
MCO's conformance to performance standards and the rules
within these regulations. The report shall also describe in
detail any corrective actions proposed and/or undertaken by
the MCO.

3. Inlieu of the external quality audit, the
Department may accept evidence that each MCO has
received and has maintained the appropriate accreditation
from a nationally known accreditation organization or
independent quality review organization.

C. Reporting and Disclosure Requirements
1. The Board of Directors of the MCO shall

be kept apprised of continuous quality improvement
activities and be provided at least annually with regular
written reports from the program delineating quality
improvements, performance measures used and their results,
and demonstrated improvements in clinical and service
quality.

2. An  MCO shal document and
communicate information about its quality assessment
program and its quality improvement program, and shall:

a) include a summary of its qudlity
assessment and quality improvement programs in marketing
materials;

b) include a description of its quality
assessment and quality improvement programs and a
statement of enrollee rights and responsibilities with respect
to those programs in the materials or handbook provided to
enrollees; and,

c) make available annually to providers
and enrollees findings from its quality assessment and
quality improvement programs and information about its
progress in meeting internal goals and external standards,
where available. The reports shall include a description of
the methods used to assess each specific area and an
explanation of how any assumptions affect the findings.

3. MCOs shall submit such performance and
outcome data as the Department may request.

PART FIVE

SECTION 695
RESPONSIBILITIES

69.501 The MCO shall establish and implement written
policies and procedures regarding the rights of enrolleesand
the implementation of theserights.

69.502 In the case of nonpayment by the MCO to a
provider for a covered service in accordance with the
enrollee’s health care contract, the provider may not hill the
enrollee. This does not prohibit the provider from collecting
coinsurance, deductibles or co-payments as determined by
the MCO. This does not prohibit the provider and enrollee
from agreeing to continue services solely at the expense of
the enrollee, as long as the provider clearly informs the
enrollee that the MCO will not cover these services.

69.503 The MCO shall permit enrollees to choose their
own primary care physician from the MCO network. This
choice may be more flexible, depending on the type of health
plan purchased by the enrollee. When MCOs maintain a list
of health care professionals within the plan, this list shall be
updated as health care professionals are added or removed
and shall include:

A. A sufficient number of primary care physicians
who are accepting new enrollees; and,

B. A sufficient number of primary care physicians
that reflects a diversity that is adequate to meet the diverse

ENROLLEE RIGHTS AND
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needs of the enrolled populations varied characteristics
including age, gender, language, race and health status.

69.504 The MCO shall establish and implement a
procedure, for those plans which do not allow direct access

satisfy data collection and analysis needs and that are not
used in the direct clinical management of the enrollees; and,

3. Items and services customarily provided
by the research sponsors free of charge for any enrollee in

to a health care specialist, by which enrollees can obtain a

thetrial.

standing referral (69.141) to a health care specialist. This
procedure:

A. Shal provide for a standing referral to a
specialist if the enrollee’s network provider determines that
the enrollee needs continuing care from a specialist;

B. May reguire the MCO’s approval of an initial
treatment plan designed by the specialist which may limit the
number of visits to the specialist, limit the duration of the
standing referral, or require updates on the enrollee's
condition;

C. May require that referrals, procedures, tests,
and other medical services be provided by network providers
unless such services are not available through network
providers or are not available within a reasonable period of
time. The MCO shall make acceptable service arrangements
with non-network providers and the enrollee, and shall
prohibit balance billing.

69.505 The MCO shall provide coverage of routine
patient care costs (those normally covered under an
enrollee’s health plan) for enrollees engaging in clinical

trialsfor treatment of life-threatening diseases.
A. Clinical trials must meet the following

requirements:

1. The subject or purpose of thetrial must be
the evaluation of an item or service that falls within the
covered benefits of the enrollee health plan and is not
specifically excluded from coverage;

2. Thetria must not be designed specifically
to test toxicity or disease pathophysiology;

3. Thetria must have therapeutic intent;

4. Trials of therapeutic interventions must
enroll patients with diagnosed disease;

5. The principal purpose of thetria isto test
whether the intervention potentially improves the
participant’s health outcomes;

6. The trial is well-supported by available
scientific and medical information or it isintended to clarify
or_establish the health outcomes of interventions already in
common clinical use;

7. The trial does not unjustifiably duplicate
existing studies; and,

8. The trial is in compliance with Federal
regulations relating to the protection of human subjects.

B. Rautine patient care costsinclude all items and
services that are otherwise generally available to a qualified
individual that are provided in the clinical trial with the

exception of:

1. Theinvedstigational items or serviceitself;
2. ltems and services provided solely to

69.504 506 The MCO shall provide each enrollee with
an enrollee’s benefit handbook which includes a complete
statement of the enrollee’s rights, a description of all
complaint and appea procedures, a clear and complete
summary of the evidence of coverage, and notification of
their personal financial obligations for non- covered
services. The statement of the enrollee’s rights shall include
at least the right:

A. To available and accessible services when
medically necessary, including availability of care twenty-
four (24) hours a day, seven (7) days a week for urgent or
emergency conditions;

B. To be treated with courtesy and consideration,
and with respect for the enrollee’s dignity and need for
privacy;

C. To be provided with information concerning
the MCO’s policies and procedures regarding products,
services, providers, appeal procedures and other information
about the organization and the care provided;

D. To choose a primary care provider within the
limits of the covered benefits and plan network, including
theright to refuse care of specific practitioners;

E. To receive from the enrollee’s physician(s) or
provider, in terms that the enrollee understands, an
explanation of her/his complete medical condition,
recommended treatment, risk(s) of the treatment, expected
results and reasonable medical alternatives. If theenrolleeis
not capable of understanding the information, the
explanation shall be provided to her/his next of kin or
guardian and documented in the enrolle€ s medical record;

F.  To formulate advance directives,

G. To dl the rights afforded by law or regulation
as a patient in a licensed health care facility, including the
right to refuse medication and treatment after possible
consequences of this decision have been explained in
language the enrollee understands;

H. To prompt notification, as required in these
rules, of termination or changes in benefits, services or
provider network;

I. To file a complaint or appeal with the MCO
and to receive an answer to those complaints within a
reasonabl e period of time; and,

J. To fileacomplaint with the Department or the
Commissioner.

69.505 507 The MCO shall establish and implement
written policies and procedures regarding the responsibilities
of enrollees. A complete statement of these responsibilities
shall be included in the enrollee’s benefit handbook.

69.506 508 The MCO shall disclose to each new
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enrollee, and any enrollee upon request, in a format and
language understandable to a layperson, the following
minimum information:

A. Benefits covered and limitations;

B. Out of pocket coststo the enrolleg;

C. Listsof participating providers,

D. Policies on the use of primary care physicians,
referrals, use of out of network providers, and out of area
services;

E. Written explanation of the appeal s process;

F. A description of and findings from the quality
assurance and improvement programs,

G. The patterns of utilization of services; and,

H. For staff model MCQOs, the location and hours
of itsinpatient and outpatient health services.

69.56¢ 509 The MCO shall provide culturaly
competent servicesto the greatest extent possible.

PART SIX

SECTION 69.6
MODEL MCOs
In addition to al other requirements of these
regulations, staff model MCOs shall meet the requirements
of this section.
69.601 Environmental Health and Safety
A. Office premises and other structures operated
by the MCO must have appropriate safeguards for patients.
B. All buildings shall conform to al State and
medical codes and al regulations applicable to services
being offered. These codes shall include but are not limited
to:

REQUIREMENTS FOR STAFF

State Plumbing Code.

Waste Disposal Regulations.

Public Water Supply Regulations.
Food Service Requirements.
Radiation Control Regulations.
Hazardous Waste Regulations.

Air and Water Pollution Regulations.

8. Hand washing facilities shall beinstalled in
accordance with applicable State and local regulations and
conveniently located.

9. Toilet facilities shall
State and local regulations.

10. State Fire Code requirements.

C. The buildings must be architecturaly
accessible to handicapped individuals and comply with the
Americans with Disabilities Act.

D. Measures must be taken to insure that facilities
are guarded against insects and rodents.

E. Housekeeping

1. A housekeeping procedures manual shall
be written and followed. Special emphasis shall be given to
procedures applying to infectious diseases or suspect areas.

Nouop,rwbdpE

meet appropriate

2. All premises shall be kept nest, clean, and
free of litter and rubbish.

3. Wallsand ceilings shall be maintained free
of cracks and falling plaster and shall be cleaned and painted
regularly.

4. Foors shall be cleaned regularly and in
such amanner that it will minimize the spread of pathogenic
organismsin the atmosphere; dry dusting and sweeping shall
be prohibited.

5. Suitable equipment and supplies shall be
provided for cleaning all surfaces.

6. Solutions, cleaning compounds and
hazardous substances shall be properly labeled and stored in
safe places.

69.602 Emergency Utilities or Facilities

A. The MCO shall be equipped to handle
emergencies due to equipment failures. Emergency
electrical service for lighting and power for equipment
essentia to life safety shall be provided in accordance with
hospital regulations where appropriate. (Minimum
Requirements for Construction of Hospital and Health Care
Facilities, Section 7.32H.)

B. In facilities which provide hospital services,
the emergency electrical system shall be so controlled that
the auxiliary power is brought to full voltage and frequency
and can be connected within ten (10) seconds.

C. Emergency utilities for MCOs and contract
providers must be supplied according to procedures
performed on the premises.

69.603 Construction

A. New construction or substantial modifications
on an existing facility shall conform to applicable State,
county and local codes, including the National Fire
Protection Association Publication No. 101 - Life Safety
Code, latest edition adopted by the State Fire Prevention
Board.

B. Radiation requirements of the Authority on
Radiation Protection shall be met.

C. Facility plans or modifications shall be
submitted to the Department for review and approval prior to
any work being begun.

69.604 Personnel

A. The office shall be staffed by appropriately
trained personnel. Appropriate manuals shall be developed
to serve as guidelines and set standards for patient care
provided by nonprofessional personnel.

B. Offices with five (5) or more physicians shall
have at least one (1) full timeregistered nurse (RN).

C. Nonprofessional  personnel  shall  have
appropriate in-service education on clinical operations and
procedures. The in-service training program must be
conducted at least annually.

D. Primary physician. There shall be at least one
(1) full time or full time equivalent (F.T.E.) physician
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available on contract. There shall be at least one (1) FT.E.
primary physician for every 1,000 enrollees.

E. Medical Specidties. There shall be either full
time or part-time physicians, other appropriate professional
specialists, or written agreements adequate to ensure access
to all needed services for enrollees.

69.605 Equipment

Each office operated by the MCO must have the
necessary equipment and instruments to provide the required
services. Equipment and instruments for services, when
covered by written contract with medical specialists or other
providers outside of the office, need not be present in the
MCO's office. Where emergency services are provided in
the office, equipment such as a defibrillator, laryngoscope
and other similar equipment must be present.

69.606 Specialized Services

A. The MCO shall provide specia services
necessary for diagnosis and treatment such as ultra sound.
Where it is not feasible to provide these services in the
office, there shall be a written agreement for these services
in a nearby location except for isolated rural areas where
arrangements for these services shall be subject to review
and approval by the Department.

1. The MCO’s radiology services shal be
supervised and conducted by a qualified radiologist, either
full time or part-time; or, when radiology services are
supervised and conducted by a physician who is not a
qualified radiologist, the MCO shall provide for regular
consultation by aqualified radiologist, who is under contract
with the MCO and is responsible for reviewing all X-rays
and procedures. The number of qualified radiological
technologists employed shall be sufficient to meet the
MCO'’s requirements. If the MCO operates a radiology
service and provides emergency services, at least one (1)
qualified technologist shall be on duty or on call at all times.

2. Pharmaceutical services—when—provided
by—the-M€C€O; must be under the direct supervision of a
registered pharmacist who is responsible to the
administrative staff for developing, coordinating and
supervising al pharmaceutical services; or, in the case of
dispensing of pharmaceuticals by a physician, such
dispensing shall not violate the requirements of State law.
MCOs with a licensed pharmacy shall have a Pharmacy and
Therapeutics Committee. Pharmaceutical services may be
provided on the premises of the MCO or by contract with an
independent licensed provider. The contract shall be
available for inspection by the Department at all times.

3. When the MCO provides its own
emergency services, facilities must be provided to ensure
prompt diagnosis and emergency treatment including
adequate Emergency Room space, separate from major
surgical suites. In Emergency Room facilities provided for
or arranged for by the MCO there shall be as a minimum:
adequate oxygen, suction, CPR, diagnostic equipment, as

well as standard emergency drugs, parentera fluids, blood or
plasma substitutes and surgica supplies.  Radiology
facilities, clinical laboratory facilities and current toxicology
including antidotes shall be available at all times.

4. Personnel shall betrained and approved by
an appropriate professional organization in the operation and
procedures of emergency equipment.

69.607 Central Sterilizing and Supply
Autoclaves or other acceptable sterilization
equipment shall be provided of atype capable of meeting the
needs of the MCO and of a recognized type with approved
controls and safety features. Bacteriological culture tests
shall be conducted at least monthly. The maintenance
program of the sterilization system shall be under the

supervision of competent trained personnel.

PART SEVEN

SECTION 69.7 ADMINISTRATIVE
REQUIREMENTS
69.701 Administration
The MCO shall designate an appropriate person or
persons to handle the administrative functions of the MCO.
These functions shall include the following responsibilities:
interpretation, implementation and application of policies
and programs established by the MCO’s governing
authority; establishment of safe, effective and efficient
administrative management; control and operation of the
services provided; authority to monitor or supervise the
operation and in accordance with acceptable medical
standards; and such other duties, responsibilities and tasks as
the governing body or other designated authority may
empower such individual(s).
69.702 Quadlifications
Persons appointed to administrative positionsin the
MCO shall have the necessary current training and
experience in the field of health care as appropriate to carry
out the functions of their job descriptions.
69.703 Medical Privileges
Participating physicians shall have hospital
privileges commensurate with their contractual obligations.
Physicians must be licensed in Delaware.
69.704 Medical Records
The MCO must maintain or provide for the
maintenance of a medical records system which meets the
accepted standards of the health care industry and the
regulations of the Department.
A. These records shal include the following

information: name, identification number, age, sex,
residence, employment, patient history, physica
examination, laboratory data, diagnosis, treatment

prescribed and drugs administered.
B. The medica record should aso contain an
abstract summary of any inpatient hospital care or referred
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treatment.

C. Regulatory agencies shall have access to
medical records for purposes of monitoring and review of
MCO practices.

D. Enrollees records shall be filed for five (5)
years following active status before being destroyed.

69.705 Reporting Requirements and Statistics

The MCO shall submit reports as required by these
regulations.

A. The MCO shall discloseto itsenrolleesthe
following information:

1. the patterns of utilization of its services
based on the information in 69.405.A.6; and,

2. thelocation and hours of its inpatient and
outpatient health services.

B. The following information is required to be
submitted to the Department on an annual basis:

1. Physician visits per enrollee per year.

2. Hospital admissions per year and per 1,000
enrollees per year.

3. Hospita days per year and per 1,000
enrollees per year.

4, Average length of stay per hospital
confinement.

5. Outside consultations per year and per 1,000
enrollees per year.

6. Emergency Room visits per year and per
1,000 enrollees per year.

7. Laboratory procedures per year and per
1,000 enrollees per year.

8. X-ray procedures per year and per 1,000
enrollees per year.

9. Total number of enrollees at the end of the
year.

10. Total number of enrollees enrolled during
the year.

11. Total number of enrollees terminated
during the year.

12. Cost of operation.

13. Current provider directory including
PCPs, specialists, facilities and ancillary hedth care
services.

14. A dsatistical summary evauating the
network adequacy and accessibility to the enrolled
population.

15. Annual appeal report of medical necessity
and disputable need to include:

a) Number of appeals at each level of
appeal;

b) A compilation of causes underlying
the appedls,

¢) Resolution of the appeals; and,

d) Number of appeals terminated during
the external review as described by 69.404E7.

16. Annua appeal report of all other appeals
(not medical necessity or disputable need) to include:
a) Number of appeals at each level of
appeal;
b) A compilation of causes underlying
the appeals; and,
¢) Resolution of the appeals.
C. The following administrative reports are
required by the Department whenever there is achange:
1. Full name of the Chief Executive Officer.
2. Full name of the Medical Director.
3. Address(es) of the office(s) in operation.
4. Name(s) of the hospital(s) used by the MCO

[DIVISION OF SOCIAL SERVICES]
Statutory Authority: 31 Delaware Code,
Section 505 (31 Del.C. 8505)

PUBLIC NOTICE
Food Stamps Program

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and with 42CFR 8447.205, and under the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505, the Delaware Department of Health and Socia
Services (DHSS) / Division of Socia Services / Food
Stamps Program is proposing to implement policy changes
to the following section of the Division of Social Services
Manual (DSSM): DSSM 9060. These changes are being
made as aresult of the following rule: Food Stamp Program:
Noncitizen Eligibility, and Certification Provisions of PL
104-193, as amended by PL 104-208, 105-33 and 105-185,
Final Rule. This rule implements several provisions of the
Personal Responsibility and  Work  Opportunity
Reconciliation Act of 1996 (PRWORA) and amended by the
Omnibus Consolidated Appropriations Act of 1997
(OCAA), the Balanced Budget Act of 1997 (BBA), and the
Agricultural Research, Extension and Education Reform Act
of 1998 (AREERA).

Summary of Changes:

e Includes cooling costsin the heating standard utility
allowance that creates a heating and cooling
allowance.

* Requires a household to have two, non-heat or
cooling, utility expenses to use the low utility
standard.

* Allows a household living in a public housing unit
or other rental housing unit which has central utility
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meters and charges the household only for excess
heating or cooling coststo receive the LUA (limited
utility allowance) provided the household has
another utility like a phone or gas cooking.

* Allowsahousehold to claim the shelter costs of the
home if not occupied by the household because of
training away from home.

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to Mary Ann Daniels, Policy and Program
Implementation Unit, Division of Social Services, PO. Box
906, New Castle, Delaware by November 30, 2001.

The action concerning the determination of whether to
adopt the proposed regulation will be based upon the results
of Department and Division staff analysis and the
consideration of the comments and written materialsfiled by
other interested persons.

REVISION
DSSM 9060 | ncome Deductions

F. Shelter Costs - Monthly shelter costs in excess of 50% of
the household's income after al other deductions in A, B,
and C above have been allowed. The shelter deduction must
not exceed the maximum excess shelter deduction limit.
(Refer to the current October Cost-of-Living Adjustment
Administrative Notice for the maximum excess shelter
deduction.) Thisis applicable unlessthe household contains
a member who is age sixty (60) or over, or disabled per
DSSM 9013.1. Such households will receive an excess
shelter deduction for the monthly costs that exceeds 50% of
the household's monthly income after all other applicable
deductions.

Shelter costs will include only the following:

1) Continuing charges for the shelter occupied by the
household, including rent, mortgages, condo and association
fees, or other continuing charges leading to the ownership of
the shelter such as loan repayments for the purchase of a
mobile home, including interest on such payments. A
mortgage is defined as any loan that uses the house as
collateral.

Households required to pay the "last month's rent” along
with the first month's rent before they can move into the
dwelling can claim both amounts in the month that the
household is billed.

For example, a client rents an apartment in January and
must pay January's and the next December's rent in January.
Both rental amounts can be used for January's food stamp
budget. A rent deduction would not be allowed in December
sinceit was paid in January.

Households required to pay a security deposit before

they move into a dwelling cannot claim the deposit as a
shelter cost.

For example, aclient rents a home and must pay a $450
security deposit and the first month's rent before she moves
in. The security deposit will be refunded when she moves
out if the home is in good condition. She cannot claim the
deposit as a shelter cost for food stamp purposes.

2) Property taxes, State and local assessments and
insurance on the structure itself, but not separate costs for
insuring furniture or persona belongings. If separate
insurance costs for furniture or persona belongings are not
identified, use the total.

3) The costs of:

o fuel for heating or air conditioning costs for
cooling;

e electricity or fuel used for purposes other than
heating or cooling;

o water;

*  sewerage;

» well installation and maintenance;

»  septic tank system install ation and maintenance;

« garbage and trash collection;

o all servicefeesfor one telephone, including, but not
limited to basic service fees, subscriber line
charges, relay center surcharges, 911 fees, and
taxes; and

» fees charged by the utility provider for initia
installation of the utility.

One time deposits cannot be included.

The two annualized utility allowances are—effered

available:

The limited utility basie allowance (LUA) is
available to households that do not pay for heat or_air
conditioning cooling, but incur costs that include electricity

and fuel for purposes other than heating or cooling, water,
sewerage, well and septic tank installation and maintenance,
telephone, and garbage or trash collection. To get the LUA
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the household must incur expenses for at least two utilities,

cooling or telephone, the household is allowed the actual

like phone and éectric, phone and water, gas cooking and

cost for that utility.

non-heat or cooling electric, or water and trash collection. A
household living in a public housing unit or other rental
housing unit which has central utility meters and chargesthe
household only for excess heating or cooling costs can
receive the LUA provided the household has another utility
like a phone or gas cooking.

The heating and cooling utility allowance
(HCSUA) is available to households with heating or_air
conditioning cooling costs separate from their rent or
mortgage. Other households €ligible for the HCSUA
include:

e Residents of private rental housing who are billed
on a monthly basis by their landlords for actual
usage as determined through individual usage or
who are charged aflat rate;

Households receiving energy payments under the
Low Income Home Energy Assistance (LIHEA);
Households receiving direct or indirect energy
assistance payments, other than LIHEA, that is
excluded as income and who continue to incur any
out-of -pocket heating or cooling expenses during
any month in the certification period.

Heating costs must be verified to use the HCSUA. For
cooling costs, you must verify the utility, like electricity, that
provides the air conditioning. Accept the household s
statement that they pay for cooling unlessit isquestionable.

(Refer to the current October Cost-of-Living
Adjustment Administrative Notice for the standard utility
allowances.)

Households may choose between a standard or verified
actual utility costs at initial certification, recertification, or
when a household moves.

I . " | bt ‘
recertifieation:  Qualifying households not opting to itemize
actual utility costs will be assigned the appropriate standard
utility allowance.

If the household is bllled eeparately for only telephone,

these} the household is not entitled to clalm erther standard
utility allowance. H-ene-ef-these-heuschelds-is-biledfora
telephene; The standard telephone allowance will be used
{for these households hilled only for a telephone, and

regardless of their actual cost). Hr-addition;these-househelds

mertgage-payments: (Refer to the current October Cost-of-
Living Adjustment Administrative Notice for the telephone

allowance.)
If a household is billed only for one utility, not heating/

Prorating the SUA

When households live with and share utility expenses
with other individuals or households, whether they are
participating in the Food Stamp Program or not, the agency
will prorate the standard utility allowances based on the
number of households sharing the utility costs.

Thefollowing are examples of prorating the SUA:

Two (2) households share a residence. They both
contribute towards the utility costs. The food stamp
household pays $50 towards the costs each month. Thefood
stamp household is entitled to one-half of the SUA.

A food stamp household shares an apartment and
utilities with another individual. The food stamp household
pays two-thirds of the utility costs. The household is entitled
to one-half of the SUA.

Three (3) households share a residence and utility
expenses. The food stamp household pays a different amount
each month based on the amount of the costs. The food
stamp household is entitled to a one-third proration of the
SUA.

4) The shelter costs of the home if not occupied by the
household because of employment or training away from
home, illness or abandonment caused by a natural disaster or
casualty loss. For costs of a home vacated by the household
to beincluded in the household's shelter costs, the household
must intend to return to the home; the current occupants of
the home, if any must not be claiming the shelter costs for
food stamp purposes; and the home must not be leased or
rented during the absence of the household.

A household that has both an occupied home and an
unoccupied home is only entitled to one standard utility
allowance.

5) Charges for the repair of the home that was
substantially damaged or destroyed due to a natural disaster
such as afire or flood. Shelter costs will not include charges
for repair of the home that have been or will be reimbursed
by private or public relief agencies, insurance companies, or
from any other source. Repairs, other than those due to
natural disasters, do not count as a deduction, even when
tenants must pay for them or be evicted.
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[D1vISION OF SOCIAL SERVICES]
Statutory Authority: 31 Delaware Code,
Section 505 (31 Del.C. 8505)

PUBLIC NOTICE
M edicaid/M edical Assistance Program

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and with 42CFR 8447.205, and under the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505, the Delaware Department of Health and Social
Services (DHSS) / Division of Social Services / Medicaid/
Medical Assistance Program is proposing to implement a
policy change to the following section of the Division of
Socia ServicesManua (DSSM): DSSM 20620.1. Effective
October 1, 2001, this change, approved and funded by the
State Legislature, will increase the monthly personal needs
allowance protected for individuals who are eligible for
Medicaid and reside in nursing facilities.

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to Mary Ann Daniels, Policy and Program
Implementation Unit, Division of Social Services, PO. Box
906, New Castle, Delaware by November 30, 2001.

The action concerning the determination of whether to
adopt the proposed regulation will be based upon the results
of Department and Division staff analysis and the
consideration of the comments and written materialsfiled by
other interested persons.

REVISION
20620.1 Personal Needs

$42.00 $44.00 per month of available income is to be
protected for the recipients direct personal needs.

If the recipient receives a reduced VA Improved
Pension (not to exceed $90) the personal needs amount will
be $90 or the amount of personal needs alowance in the
state plan, whichever is greater.

If the recipient regularly attends a rehab/educational
program off the grounds of his nursing facility, including
employment for the purpose of rehabilitation in a sheltered
workshop off the grounds of the facility, $50.00 per month
(rather than $42 $44) will be protected.

For nursing home residents who are participating in
substantial gainful activity (SGA) (20 CFR 416.971), the
following amounts, not to exceed the Adult Foster Care rate
will be deducted from gross earned income;

e Mandatory payroll deductions that are a condition
of employment including, but not limited to:

Federal, State and Local Taxes

FICA

Union Dues

Insurance premiums

Pension contributions

Transportation costs as paid to & from work

Clothing and personal needs allowance of $75/
month.

If earnings average more than $700 a month in a
calendar year, thisis considered SGA and DSS can allow a
personal needs allowance of up to the AFC rate. If earnings
average less than $300 a month in a calendar year, thisis not
ordinarily considered SGA and DSS can alow the $42 $44
or $50 personal needs alowance. If average earnings are
between $300 and $700, DSS must consider other factors to
determine whether or not the work constitutes SGA. Other
factors include considering if the work is comparable to
unimpaired people in the community performing similar
jobs.

[DEPARTMENT OF INSURANCE]
Statutory Authority: 18 Delaware Code,
Section 311 (18 Del.C. §311)

Insurance Commissioner Donna Lee H. Williams
Hereby gives notice that a PUBLIC HEARING will be held
on Tuesday November 27, 2001 at 10:00 am. in the
Executive Conference Room of the Delaware Department of
Insurance, 841 Silver Lake Boulevard, Dover, Delaware.
The hearing isto consider implementation of Regulation No.
85 (Proposed) entitled "Valuation Of Life Insurance
Policies’

The purpose of the Regulation is to select mortality
factors and rules for their use, set rules concerning a
minimum standard for the valuation of plans with non-level
premiums or benefits, and set rules concerning a minimum
standard for the valuation of plans with secondary
guarantees. The method for calculating basic reserves
defined in the proposed regulation will constitute the
Commissioners Reserve Valuation Method for policies to
which the proposed regulation is applicable and will conform
to similar standards applicable nationally.

The hearing will be conducted in accordance with the
Delaware Administrative Procedures Act, 29 Del. C.
Chapter 101. Comments are being solicited from any
interested party. Comments may be in writing or may be
presented orally at the Hearing. Written comments must be
received by the Department of Insurance no later than
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Friday, November 23, 2001, and should be addressed to
Deputy Attorney General Michael J. Rich, Delaware
Department of Insurance, 841 Silver Lake Boulevard,
Dover, DE 19904. Those wishing to testify or give an oral
statement must notify Michael J. Rich at (302) 739-4251,
Ext. 171 no later than Friday, November 23, 2001.

Regulation 85
Valuation of Lifelnsurance Palicies

:&:
o
>
n

Purpose

Authority

Applicability

Definitions

General Calculation Requirements for Basic Reserves
and Premium Deficiency Reserves

Calculation of MinimumValuation Standard for
Policies with Guaranteed Non-level Gross Premiums or
Guaranteed Non-level Benefits (Other Than Universal
Life Policies)

Calculation of MinimumValuation Standard for
Flexible Premium and Fixed Premium Universal Life
Insurance Policies That Contain Provisions Resulting in

07 [ [0 [N =

|

I~

(1) Thisregulation shall not apply to any individual
life insurance policy issued on or after January 1, 2002 if the
policy is issued in accordance with and as a result of the
exercise of areentry provision contained in the original life
insurance policy of the same or greater face amount, issued
before January 1, 2002, that guarantees the premium rates of
the new policy. This regulation also shall not apply to
subsequent policies issued as aresult of the exercise of such
a provision, or a derivation of the provision, in the new
policy.

(2) This regulation shall not apply to any universal
life policy that meets all the following requirements:

(a)_Secondary guarantee period, if any, is five
(5) yearsor less;

(b)  Specified premium for the secondary
guarantee period is not less than the net level reserve
premium for the secondary guarantee period based on the
CSO valuation tables as defined in Section 4F and the
applicable valuation interest rate; and

(c) Theinitial surrender charge is not less than
100 percent of the first year annualized specified premium
for the secondary guarantee period.

(3)_This regulation shall not apply to any variable
life insurance policy that provides for life insurance, the
amount or duration of which varies according to the

the Ability of a Policy Owner to Keep aPolicy in Force
Over a Secondary Guarantee Period
8. Effective Date

Appendix.

Section 1. Purpose
A. The purpose of this regulation isto provide:

(1) Tables of select mortality factors and rules for

investment experience of any separate account or accounts.
(4) This regulation shall not apply to any variable

universal life insurance policy that provides for life
insurance, the amount or duration of which varies according
to the investment experience of any separate account or
accounts.

(5) This regulation shall not apply to a group life
insurance certificate unless the certificate provides for a
stated or implied schedule of maximum gross premiums

their use;
(2) Rules concerning a minimum standard for the

required in order to continue coverage in force for aperiodin
excess of one year.

valuation of plans with non-level premiums or benefits; and
(3)_Rules concerning a minimum standard for the
valuation of plans with secondary guarantees.
B. The method for calculating basic reserves defined in

B. Conditions
(1) Calculation of the minimum valuation standard
for policies with guaranteed non-level gross premiums or
guaranteed non-level benefits (other than universal life

this regulation will constitute the Commissioners Reserve

policies), or both, shall be in accordance with the provisions

Valuation Method for policies to which this regulation is

of Section 6.

applicable.

Section 2. Authority
This requlation is issued under the authority of 18 Del.

(2) Calculation of the minimum valuation standard
for flexible premium and fixed premium universal life
insurance policies, that contain provisions resulting in the
ability of a policyholder to keep a policy in force over a

C. 8312, 18 Del. C. Chapter 11 and 29 Del. C. Chapter 101.

secondary guarantee period shall be in accordance with the

Section 3. Applicability
This regulation shall apply to all life insurance policies,

provisions of Section 7.

Section 4. Definitions

with or without nonforfeiture vaues, issued on or after
January 1, 2002, subject to the following exceptions and
conditions.

A. Exceptions

For purposes of this regulation:
A. "Basic reserves' means reserves calculated in

accordance with 18 Del. C. 1113(c).

B. "Contract segmentation method"

means the
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method of dividing the period from issue to mandatory

deemed to be 0.

expiration of a policy into successive segments, with the
length of each segment being defined as the period from the

C. "Deficiency reserves' means the excess, if greater
than zero, of

end of the prior segment (from policy inception, for the first
segment) to the end of the latest policy year as determined
below. All calculations are made using the 1980 CSO
valuation tables, as defined in Subsection F of this section,
(or _any other valuation mortality table adopted by the

(1) Minimum reserves calculated in accordance
with 18 Del. C. 1113(g) over
(2) Basic reserves.
D. "Guaranteed gross premiums' means the
premiums under a policy of life insurance that are

National Association of Insurance Commissioners (NAIC)

guaranteed and determined at issue.

after the effective date of this regulation and promul gated by
regulation by the commissioner for this purpose), and, if

E. "Maximum valuation interest rates' means the
interest rates defined in 18 Del. C. 1113(b)(3) (Computation

elected, the optional minimum mortality standard for

of Minimum Standard by Calendar Y ear of Issue) that are to

deficiency reserves dtipulated in Section 5B of this be used in determining the minimum standard for the
regulation. valuation of lifeinsurance policies.

The length of a particular contract segment shall be set
equal to the minimum of the value t for which Gt is greater

E "1980 CSO valuation tables' means the
Commissioners 1980 Standard Ordinary Mortality Table

than Rt (if Gt never exceeds Rt the segment length is deemed

(1980 CSO Table) without ten-year selection factors,

to be the number of years from the beginning of the segment

incorporated into the 1980 amendments to the NAIC

to the mandatory expiration date of the policy), where Gt and

Standard Valuation Law, and variations of the 1980 CSO

Rt are defined asfollows:

GPx+k+t
Gt =
GPx+k+t-1

where:

= original issue age;
k = the number of years from the date of issue to

Table approved by the NAIC, such as the smoker and
nonsmoker versions approved in December 1983.

G. "Scheduled gross premium” means the smallest
illustrated gross premium at issue for other than universal
life insurance policies. For universal life insurance policies,
scheduled gross premium means the smallest specified
premium described in Section 7A(3), if any, or else the
minimum premium described in Section 7A (4).

H.(1) "Segmented reserves' means reserves,
calculated using segments produced by the contract

the beginning of the segment;
t= 1.2 ...tisresetto 1 at the beginning of each

segmentation method, equal to the present value of all future
guaranteed benefits less the present value of all future net

segment;

GPx+k+t-1 =Guaranteed gross premium per thousand of

premiums to the mandatory expiration of a policy, where the
net premiums within each segment are a uniform percentage
of the respective guaranteed gross premiums within the

face amount for year t of the segment, ignoring policy fees

segment. The uniform percentage for each segment is such

only if level for the premium paying period of the policy.

gx+k+t
Rt = .However, Rt may beincreased or

that, at the beginning of the segment, the present value of the
net premiums within the segment equals.

(a) The present value of the death benefits within
the segment, plus

gx+k+t-1 decreased by one percent in any
policy year, at the company's
option, but Rt shall not be less than

(b) The present value of any unusual guaranteed
cash value (see Section 6D) occurring at the end of the

segment, less

where:

X, k and t are as defined above, and
ax+k+t-1 =  vauation mortality rate for

(c) Any unusual guaranteed cash value occurring at
the start of the segment, plus

(d) For the first segment only, the excess of the

Item (i) over Item (ii), as follows:
(i) A net level annual premium equal to the
present value, at the date of issue, of the benefits provided

deficiency reservesin policy year k+t but using the mortality

for in the first segment after the first policy year, divided by

of Section 5B(2) if Section 5B(3) is elected for deficiency

the present value, at the date of issue, of an annuity of one

reserves.
However, if GPx+k+t is greater than 0 and

per year payable on the first and each subsequent
anniversary within the first segment on which a premium

GPx+k+t-1 is equal to 0, Gt shall be deemed to be 1000. If

falls due. However, the net level annual premium shall not

GPx+k+t and GPx+k+t-1 are both equal to 0, Gt shall be

exceed the net level annual premium on the nineteen-year
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premium whole life plan of insurance of the same renewal

which separately identified interest credits (other than in

year equivalent level amount at an age one year higher than

connection with dividend accumulations, premium deposit

the age at issue of the policy.
(i) A net one year term premium for the

funds, or other supplementary accounts) and mortality or
expense charges are made to the policy.

benefits provided for in the first policy year.

(2) _The length of each segment is determined by
the "contract segmentation method,” as defined in this
section.

(3) The interest rates used in the present value

Section 5. General Calculation Requirements for Basic

Reserves and Premium Deficiency Reserves
A. At theeection of the company for any one or more

specified plans of life insurance, the minimum mortality

calculations for any policy may not exceed the maximum

standard for basic reserves may be calculated using the 1980

vauation interest rate, determined with a guarantee duration

CSO valuation tables with select mortality factors (or any

equal to the sum of thelengths of all ssgments of the policy.

other valuation mortality table adopted by the NAIC after the

(4) For both basic reserves and deficiency reserves

effective date of this regulation and promulgated by

computed by the segmented method, present values shall

regulation by the commissioner for this purpose). |If select

include future benefits and net premiums in the current

mortality factors are elected, they may be:

segment and in all subsequent segments.,
I. “Tabular cost of insurance" means the net single

(1) The ten-year select mortality factors
incorporated into the 1980 amendments to the NAIC

premium at the beginning of a policy year for one-year term

Standard Valuation Law:;

insurance in the amount of the guaranteed death benefit in

that policy year.

J. "Ten-year select factors® means the select factors
adopted with the 1980 amendments to the NAIC Standard

(2) The select mortality factors in the Appendix; or
(3) Any other table of select mortality factors
adopted by the NAIC &fter the effective date of this
requlation and promulgated by regulation by the

Valuation Law.
K. (1) "Unitary reserves' means the present value of
al future guaranteed benefits less the present value of al

commissioner for the purpose of calculating basic reserves.
B. Deficiency reserves, if any, are calculated for each
policy as the excess, if greater than zero, of the quantity A

future modified net premiums, where:
@ Guaranteed benefits and modified net

over the basic reserve. The quantity A is obtained by
recalculating the basic reserve for the policy using

premiums are considered to the mandatory expiration of the

guaranteed gross premiums instead of net premiums when

policy; and
(b) Modified net premiums are a uniform

the qguaranteed gross premiums are less than the
corresponding net premiums. At the election of the

percentage of the respective guaranteed gross premiums,

company for any one or more specified plans of insurance,

where the uniform percentage is such that, at issue, the

the guantity A and the corresponding net premiums used in

present value of the net premiums equals the present value of

the determination of quantity A may be based upon the 1980

al death benefits and pure endowments, plus the excess of

CSO valuation tables with select mortality factors (or any

Item (i) over Item (ii), asfollows

(i) A net level annual premium equal to the

present value, at the date of issue, of the benefits provided

other valuation mortality table adopted by the NAIC after the
effective date of this regulation and promulgated by
regulation by the commissioner). |If select mortality factors

for after the first policy year, divided by the present value, at

are elected, they may be:

the date of issue, of an annuity of one per year payable on the
first and each subsequent anniversary of the policy on which

(1) The ten-year select mortality factors
incorporated into the 1980 amendments to the NAIC

apremium falls due. However, the net level annual premium

Standard Valuation Law:;

shall not exceed the net level annual premium on the
nineteen-year premium whole life plan of insurance of the

(2) The select mortality factors in the Appendix of
this regulation;

same renewal year equivalent level amount at an age one
year higher than the age at issue of the policy.
(i) A net one year term premium for the

(3) For durations in the first segment, X percent of
the select mortality factors in the Appendix , subject to the
following:

benefits provided for in thefirst policy year.
(2) The interest rates used in the present value

(8 X may vary by policy year, policy form,
underwriting classification, issue age, or any other policy

calculations for any policy may not exceed the maximum

factor expected to affect mortality experience;

vauation interest rate, determined with a guarantee duration
equal to thelength from issue to the mandatory expiration of

(b) X shal not be less than twenty percent

(20%):

the policy.
L. "Universal life insurance policy" means any

(c) X shall not decrease in any successive
policy years;

individual life insurance policy under the provisions of

(d) X is such that, when using the valuation
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interest rate used for basic reserves, Item (i) is greater than or

issue.

equal to Item (ii);

(i) The actuarial present value of future

D. In determining basic reserves or deficiency reserves,
guaranteed gross premiums without policy fees may be used

death benefits, calculated using the mortality rates resulting

where the calculation involves the quaranteed gross

from the application of X;
(ii) The actuarial present value of future

premium but only if the policy fee is a level dollar amount
after the first policy vear. In determining deficiency

death benefits calculated using anticipated mortality

reserves, policy fees may be included in guaranteed gross

experience without recognition of mortality improvement
beyond the valuation date;

(e) X is such that the mortality rates resulting
from the application of X are at least as great as the

premiums, even if not included in the actual calculation of
basic reserves.

E. Reserves for policies that have changes to
guaranteed gross premiums, guaranteed benefits, guaranteed

anticipated mortality experience, without recognition of

charges, or guaranteed credits that are unilaterally made by

mortality improvement beyond the valuation date, in each of

the insurer after issue and that are effective for more than

thefirst five (5) years after the valuation date;
(f) The appointed actuary shall increase X at

one vear after the date of the change shall be the greatest of
thefollowing: (1) reserves calculated ignoring the guarantee,

any valuation date where it is necessary to continue to meet
all the requirements of Subsection B(3);
(0) _The appointed actuary may decrease X at

(2) reserves assuming the guarantee was made at issue, and

(3) reserves assuming that the policy was issued on the date
of the guarantee.

any valuation date as long as X does not decrease in any
successive policy years and aslong as it continuesto meet all

F.__The commissioner may require that the company
document the extent of the adequacy of reserves for

the reguirements of Subsection B(3); and
(h) The appointed actuary shall specifically

specified blocks, including but not limited to policies issued
prior to the effective date of this regulation. This

take into account the adverse effect on expected mortality

documentation may include a demonstration of the extent to

and lapsation of any anticipated or actual increase in gross

which aggregation with other non-specified blocks of

premiums.
(i) If X islessthan 100 percent at any duration

business is relied upon in the formation of the appointed
actuary opinion pursuant to and consistent with the

for any palicy, the following requirements shall be met:

(i) The appointed actuary shall annually
prepare an actuarial opinion and memorandum for the
company in conformance with the requirements of 18 Del.

requirements of 18 Del. C. §1111(c).

Section 6. Calculation of Minimum Valuation Standard
for Policies with Guar anteed Non-level Gross Premiums

C. 81111(c); and

(ii) The appointed actuary shall annualy
opine for all policies subject to this regulation as to whether
the mortality rates resulting from the application of X meet
the requirements of Subsection B(3). This opinion shall be

or Guaranteed Non-level Benefits (Other than Universal
Life Policies)
A. Basic Reserves
Basic reserves shall be calculated as the greater of
the segmented reserves and the unitary reserves. Both the

supported by an actuarial report, subject to appropriate

segmented reserves and the unitary reserves for any policy

Actuaria Standards of Practice promulgated by the Actuaria

shall use the same valuation mortality table and selection

Standards Board of the American Academy of Actuaries.

factors. At the option of the insurer, in caculating

The X factors shall reflect anticipated future mortality,

segmented reserves and net premiums, either of the

without recognition of mortality improvement beyond the

adjustments described in Paragraph (1) or (2) below may be

valuation date, taking into account relevant emerging

made:

experience.
(4 Any other table of sdect mortality factors

(1) Treat the unitary reserve, if greater than zero,
applicable at the end of each segment as a pure endowment

adopted by the NAIC after the effective date of this

and subtract the unitary reserve, if greater than zero,

regulation and promulgated by regulation by the

applicable at the beginning of each segment from the present

commissioner for the purpose of calculating deficiency

value of guaranteed life insurance and endowment benefits

rESErves.
C. This subsection applies to both basic reserves and
deficiency reserves. Any set of select mortality factors may

for each segment.
(2) Treat the guaranteed cash surrender value, if

greater than zero, applicable at the end of each segment asa

be used only for the first segment. However, if the first

pure endowment; and subtract the guaranteed cash surrender

segment is less than ten (10) years, the appropriate ten-year

value, if greater than zero, applicable at the beginning of

select mortality factors incorporated into the 1980

each segment from the present value of guaranteed life

amendments to the NAIC Standard Valuation Law may be

insurance and endowment benefits for each segment.

used thereafter through the tenth policy year from the date of

B. Deficiency Reserves
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(1) The deficiency reserve at any duration shall be
calculated:

(8 On a unitary basis if the corresponding
basic reserve determined by Subsection A isunitary;
(b) On a segmented basis if the corresponding

from the date of issue to the date the unusual cash surrender
value is scheduled.
(2) The reserves actually held subsequent to any

unusual guaranteed cash surrender value shall not be less
than the reserves calculated by treating the policy as an n

basic reserve determined by Subsection A is segmented; or

year policy providing term insurance plus a pure endowment

(c) On the segmented basis if the
corresponding basic reserve determined by Subsection A is
equal to both the segmented reserve and the unitary reserve,

equal to the next unusual guaranteed cash surrender value,

and treating any unusual guaranteed cash surrender value at
the end of the prior segment as anet single premium, where

2) This subsection shall ly to any policy for
which the guaranteed gross premium at any duration is less
than the corresponding modified net premium calculated by

(@) _n is the number of years from the date of

the last unusual guaranteed cash surrender value prior to the
valuation date to the earlier of:

the method used in determining the basic reserves, but using
the minimum valuation standards of mortality (specified in

(i) The date of the next unusua

guaranteed cash surrender value, if any, that is scheduled

Section 5B) and rate of interest.
(3) Deficiency reserves, if any, shall be calculated
for each policy as the excess if greater than zero, for the

after the valuation date; or
(ii) The mandatory expiration date of the

policy; and

current and all remaining periods, of the quantity A over the
basic reserve, where A is obtained as indicated in Section
SB.

(4) For deficiency reserves determined on a
segmented basis, the quantity A is determined using segment

(b) The net premium for a given year during
the n year period is equal to the product of the net to gross
ratio and the respective gross premium; and

c) The net to gross ratio is
divided by Item (ii) asfollows:

ual to Item (i

lengths equal to those determined for segmented basic
reserves.

C. Minimum Value
Basic reserves may not beless than the tabular cost
of insurance for the balance of the policy year, if mean
reserves are used. Basic reserves may not be less than the

(i) The present value, at the beginning of
the n year period, of death benefits payable during the n year
period plus the present value, at the beginning of the n year
period, of the next unusual guaranteed cash surrender value,

if any, minus the amount of the last unusual guaranteed cash
surrender value, if any, scheduled at the beginning of the n

tabular cost of insurance for the balance of the current modal

year period.

period or to the paid-to-date, if later, but not beyond the next
policy anniversary, if mid-terminal reserves are used. The

(ii) The present value, at the beginning of
the n year period, of the scheduled gross premiums payable

tabular cost of insurance shall use the same valuation

during the n year period.

mortality table and interest rates as that used for the
calculation of the segmented reserves. However, if select
mortality factors are used, they shall be the ten-year select

(3) For purposes of this subsection, a policy is

considered to have an unusual pattern of guaranteed cash
surrender values if any future guaranteed cash surrender

factors incorporated into the 1980 amendments of the NAIC

value exceeds the prior year's guaranteed cash surrender

Standard Valuation Law. In no case may total reserves

value by more than the sum of:

(including basic reserves, deficiency reserves and any
reserves held for supplemental benefits that would expire

(@) _One hundred ten percent (110%) of the
scheduled gross premium for that year;

upon contract termination) be less than the amount that the
policy owner would receive (including the cash surrender

(b) One hundred ten percent (110%) of one
year's accrued interest on the sum of the prior year's

vaue of the supplemental benefits, if any, referred to above),

guaranteed cash surrender value and the scheduled gross

exclusive of any deduction for policy loans, upon

premium using the nonforfeiture interest rate used for

termination of the policy.
D. Unusual Pattern of Guaranteed Cash Surrender
Values

1) For an licy with an unusua pattern of
guaranteed cash surrender values, the reserves actually held

calculating policy guaranteed cash surrender values; and
(c) Five percent (5%) of the first policy year
surrender charge, if any.
E. Optiona Exemption for Yearly Renewable Term
Reinsurance. At the option of the company, the following

prior to the first unusual guaranteed cash surrender value
shall not be less than the reserves calculated by treating the

first unusual guaranteed cash surrender value as a pure
endowment and treating the policy as an n year policy

approach for reserves on YRT reinsurance may be used:

(1) Calculate the valuation net premium for each
future policy year as the tabular cost of insurance for that
future year.

providing term insurance plus a pure endowment equal to the
unusual cash surrender value, where n is the number of years

(2) Basic reserves shall never be less than the
tabular cost of insurance for the appropriate period, as
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defined in Subsection C.
(3) Deficiency reserves.
(a) _For each policy year, calculate the excess,

policy was issued; and
(b) The premium rates (on both the initial
current premium scale and the guaranteed maximum

if greater than zero, of the valuation net premium over the

premium scale) are the same as the premium rates for

respective maximum guaranteed gross premium.
(b) Deficiency reserves shall never be less than

policies covering all insureds of the same sex, risk class, plan
of insurance and attained age.

the sum of the present values, at the date of valuation, of the

excesses determined in accordance with Subparagraph (@)

above.

(4) For purposes of this subsection, the calculations
use the maximum valuation interest rate and the 1980 CSO

mortality tables with or without ten-year select mortality

(6) For policies that become attained-age-based
YRT policies after an initial period of coverage, the
approach of this subsection may be used after the initia

period if:

(@) The initial period is constant for all
insureds of the same sex, risk class and plan of insurance; or

factors, or any other table adopted after the effective date of
this regulation by the NAIC and promulgated by regulation

(b) The initial period runs to a common
attained age for all insureds of the same sex, risk class and

by the commissioner for this purpose.
(5) A reinsurance agreement shall be considered
YRT reinsurance for purposes of this subsection if only the

plan of insurance; and
(c) After the initial period of coverage, the
policy meets the conditions of Paragraph (5) above.

mortality risk is reinsured.
6) If the assuming company chooses this optional
exemption, the ceding company's reinsurance reserve credit

(7)_If this election is made, this approach shall be
applied in determining reserves for all attained-age-based
YRT life insurance policies issued on or after the effective

shall be limited to the amount of reserve held by the

date of this regulation.

assuming company for the affected policies.
FE. Optiona Exemption for Attained-Age-Based Yearly

G. Exemption from Unitary Reserves for Certain
n-Year Renewable Term Life Insurance Polices. Unitary

Renewable Term Life Insurance Policies. At the option of

basic reserves and unitary deficiency reserves need not be

the company, the following approach for reserves for

calculated for apolicy if the following conditions are met:

attained-age-based YRT lifeinsurance policies may be used:
(1) Calculate the valuation net premium for each

(1) The policy consists of a series of n-year
periods, including the first period and all renewal periods,

future policy year as the tabular cost of insurance for that

where n is the same for each period, except that for the final

future year.
(2) Basic reserves shall never be less than the

renewal period, n may be truncated or extended to reach the
expiry age, provided that this final renewal period is less

tabular cost of insurance for the appropriate period, as

than 10 years and |l ess than twice the size of the earlier n-year

defined in Subsection 6C.
(3) Deficiency reserves.
(a) _For each policy year, calculate the excess,

periods, and for each period, the premium rates on both the
initial current premium scale and the guaranteed maximum
premium scae are level;

if greater than zero, of the valuation net premium over the
respective maximum guaranteed gross premium.
(b) Deficiency reserves shall never be less than

(2) The guaranteed gross premiums in all n-year
periods are not less than the corresponding net premiums
based upon the 1980 CSO Table with or without the ten-year

the sum of the present values, at the date of valuation, of the

select mortality factors; and

excesses determined in accordance with Subparagraph (@)

above.

(4) For purposes of this subsection, the calculations
use the maximum valuation interest rate and the 1980 CSO

vauation tables with or without ten-year select mortality

(3) There are no cash surrender valuesin any policy year.
H. Exemption from Unitary Reserves for Certain
Juvenile Policies
Unitary basic reserves and unitary deficiency
reserves need not be calculated for a policy if the following

factors, or any other table adopted after the effective date of

conditions are met, based upon the initial current premium

this regulation by the NAIC and promulgated by regulation

scale at issue

by the commissioner for this purpose.
(5) A policy shal be considered an

(1) Atissue, the insured is age twenty-four (24) or
younger;

attained-age-based YRT life insurance policy for purposes of
this subsection if:
(@) _The premium rates (on both the initial

(2) Until the insured reaches the end of the juvenile
period, which shall occur at or before age twenty-five (25),
the gross premiums and death benefits are level, and there

current premium scale and the guaranteed maximum

are no cash surrender values; and

premium scale) are based upon the attained age of the
insured such that the rate for any given policy at a given

(3) After the end of the juvenile period, gross
premiums are level for the remainder of the premium paying

attained age of the insured is independent of the year the

period, and death benefits are level for the remainder of the
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life of the policy. may not be used to calculate the one-year valuation

Section 7. Calculation of Minimum Valuation Standard
for Flexible Premium and Fixed Premium Universal Life

premiums.
(6) The one-year valuation premium should reflect

the frequency of fund processing, as well as the distribution

Insurance Policies That Contain Provisions Resulting in
the Ability of a Policy owner to Keep a Policy in Force

of deaths assumption employed in the calculation of the
monthly mortality charges to the fund.

Over a Secondary Guarantee Period
A. General

(1) Policieswith a secondary guarantee include:
(a) A policy with a guarantee that the policy

B. Basic reserves for the secondary guarantees shall be the
segmented reserves for the secondary guarantee period. In
caculating the segments and the segmented reserves, the
gross premiums shall be set equal to the specified premiums,

will remain in force at the original schedule of benefits,

if any, or otherwise to the minimum premiums, that keep the

subject only to the payment of specified premiums;
(b) A policy in which the minimum premium

policy in force and the segments will be determined
according to the contract segmentation method as defined in

a _any duration is less than the corresponding one year

Section 4B.

valuation premium, calculated using the maximum valuation
interest rate and the 1980 CSO valuation tables with or

C. Deficiency reserves, if any, for the secondary
guarantees shall be calculated for the secondary guarantee

without ten-year select mortality factors, or any other table

period in the same manner as described in Section 6B with

adopted after the effective date of this regulation by the

gross premiums set equal to the specified premiums, if any,

NAIC and promulgated by regulation by the commissioner

or otherwise to the minimum premiums that keep the policy

for this purpose; or
(c) A policy with any combination of
Subparagraph (a) and (b).
(2) A secondary guarantee period is the period for
which the policy is guaranteed to remain in force subject

in force.
D. The minimum reserves during the secondary
guarantee period are the greater of:
(1) The basic reserves for the secondary guarantee
plus the deficiency reserve, if any, for the secondary

only to a secondary guarantee. When a policy contains more

guarantees; or

than one secondary guarantee, the minimum reserve shall be
the greatest of the respective minimum reserves at that

(2) The minimum reserves required by other rules
or regulations governing universa life plans.

valuation date of each unexpired secondary guarantee,
ignoring _all other secondary guarantees. Secondary
guarantees that are unilaterally changed by the insurer after
issue shall be considered to have been made at issue.

Section 8. Effective Date
This regulation shall become effective ten days after
publication in the Register of Regulations.

Reserves described in Subsections B and C below shall be
recal culated from issue to reflect these changes.

(3)  Specified premiums mean the premiums
specified in the palicy, the payment of which guarantees that
the policy will remain in force at the original schedule of
benefits, but which otherwise would be insufficient to keep
the policy in force in the absence of the guarantee if
maximum mortality and expense charges and minimum
interest credits were made and any applicable surrender
charges were assessed.

(4) For purposes of this section, the minimum
premium for any policy year is the premium that, when paid
into a policy with a zero account value at the beginning of
the policy year, produces a zero account value at the end of
the policy year. The minimum premium calculation shall
use the policy cost factors (including mortality charges,
loads and expense charges) and the interest crediting rate,

* PLEASE NOTE: DUE TO SPACE CONSTRAINTS THE
TABLES IN APPENDIX A ARE NOT BEING REPRODUCED
HERE. THEY ARE AVAILABLE UPON REQUEST FROM THE
REGISTRAR'S OFFICE.

DEPARTMENT OF NATURAL
RESOURCESAND
ENVIRONMENTAL CONTROL

DivisiON OF WATER RESOURCES
Statutory Authority: 7 Delaware Code,
Chapter 60 (7 Del.C. Ch. 60)

which are all guaranteed at issue.

(5)_The one-year valuation premium means the net
one-year premium based upon the original schedule of
benefits for a given policy year. The one-year valuation
premiums for all policy years are calculated at issue. The
select mortality factors defined in Section 5B(2). (3). and (4)

Total Maximum Daily Load (TMDL) for Nutrientsin the
Appoquinimink Water shed, Delaware

Brief Synopsis of the Subject, Substance, and | ssues
The Department of Natural Resources and
Environmental Control (DNREC) is proposing to adopt a
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Total Maximum Daily Load (TMDL) Regulation for
nutrients in the Appoquinimink Watershed based upon an
expanded version of the TMDL imposed by the
Environmental Protection Agency (EPA) in 1998. A TMDL
sets a limit on the amount of a substance that can enter a
water body while still assuring that applicable water quality
standards are met and beneficial stream uses are protected.
A TMDL is composed of three components, including a
Waste Load Allocation (WLA) for point source discharges, a
Load Allocation (LA) for non-point sources, and a Margin
of Safety (MOS) to account for uncertainties.

Possible Terms of the Agency Action

Following adoption of the proposed Total Maximum
Daily Load for nutrients in the Appoguinimink Watershed,
DNREC will develop a Pollution Control Strategy (PCS) to
achieve the necessary load reductions. The PCS will
identify specific pollution reduction activities and
timeframes and will be developed in concert with affected
parties, the interested public, and the Department’s ongoing
Whole Basin Management Program.

Statutory Basisor Legal Authority to Act

The authority to develop a TMDL is provided by Title 7
of the Delaware Code, Chapter 60, and Section 303(d) of the
Federa Clean Water Act, 33 U.S.C. 1251 et. seg., as
amended.

Other Legidation That May Be Impacted
None

Notice of Public Comment

A public workshop will be held on Wednesday,
December 5, 2001, between 3:30 and 5:30 p.m., a the
Volunteer Hose Company of Middletown Hal, 27 West
Green Street, Middletown, DE 19709.

A public hearing will be held onWednesday, December
5, 2001, between 6:00 and 8:00 p.m., at the Volunteer Hose
Company of Middletown Hall, 27 West Green Street,
Middletown, DE 19709. The hearing record will remain
open until 4:30 p.m., December 19, 2001. Please bring
written comments to the hearing or send them to Rod
Thompson, Hearing Officer, DNREC, 89 Kings Highway,
Dover, DE, 19901; facsimile: (302) 739-6242. All written
comments must be received by 4:30 p.m., December 19,
2001. For planning purposes, those individuals wishing to
make oral comments at the public hearing are requested to
notify Marianne Brady, (302) 739-4590; facsimile: (302)
739-6140; email: marianne.brady@state.deus by 12:00
p.m., December 5, 2001.

Additional information and supporting technical
documents may be obtained from the Watershed Assessment
Section, Division of Water Resources, Department of
Natural Resources and Environmental Control, Silver Lake

Plaza — Suite 220, 820 Silver Lake Blvd, Dover, DE 19904-
2464, (302) 739-4590, facsimile: (302) 739-6140.

Prepared By:
Samuel P Myoda, Watershed Assessment Section,
(302) 739-4590.

Total Maximum Daily L oad (TMDL) for the
Appoguinimink River Watershed, Delaware

A. Introduction and Background
Intensive water quality monitoring performed by

Delaware Department of Natural Resources and
Environmental Control (DNREC) has shown that the waters
of the Appoquinimink River and severa of its tributaries and
ponds are impaired as the result of low dissolved oxygen and
high nutrients. Low concentration of dissolved oxygen is
harmful to fish, shellfish, and other aguatic life. With regard
to nutrients (nitrogen and phosphorus), although they are
essential elements for both plants and animals, their presence
in _excessive amounts causes undesirable conditions.
Symptoms of nutrient over-enrichment include: frequent
phytoplankton blooms, decreased water clarity, dissolved
oxygen deficiency, alteration of composition and diversity of
economically important native species of plants and animals,
and possible human health effects.

A reduction in the amount of nutrients and oxygen
consuming pollutants reaching the waters of the
Appoguinimink River and its tributaries and ponds is
necessary to reverse their undesirable impacts. These
pollutants and nutrients enter the waters of the
Appoquinimink River from point sources and nonpoint
sources.  Point sources are end-of-pipe discharges from
municipal or industrial wastewater treatment plants.
Nonpoint sources include runoffs from agricultura and
urban areas, seepages from septic tanks, and ground water
discharges.

Section 303(d) of the Federal Clean Water Act (CWA)
requires States to develop alist (303(d) List) of waterbodies
for which existing pollution control activities are not
sufficient to attain applicable water quality criteria and to
develop Total Maximum Daily Loads (TMDLS) for the
pollutants of concern. A TMDL sets alimit on the amount of
a pollutant that can be discharged into a waterbody and still
protect water quality. TMDLs are composed of three
components. Waste Load Allocations (WLAS) for point
source discharges, Load Allocations (LAS) for nonpoint
sources, and a Margin of Safety (MOS) to account for
uncertainties and future growth.

DNREC listed the Appoguinimink River and several of
its tributaries and ponds on the State' s 1996, 1998, and 2000
303(d) Lists and proposes the following Total Maximum
Daily Load regulation for nitrogen, phosphorous, and
Carbonaceous Biochemical Oxygen Demand (CBOD).
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B. Total Maximum Daily Loads (TMDLS) Regulation
for the Appoquinimink River Water shed, Delaware

Article 1. The total nitrogen load from the only point
source facility in the watershed, the Middletown-Odessa-
Townsend (MOT) Regional Wastewater Treatment Plant,
shall belimited to 10.4 pounds per day.

Article 2. The total phosphorous load from the only
point source facility in the watershed, the Middletown-
Odessa-Townsend (MOT) Regional Wastewater Treatment
Plant, shall be limited to 2.1 pounds per day.

Article 3. The CBODs (5-day Carbonaceous
Biochemical Oxygen Demand) load from the only point
source facility in the watershed, the Middletown-Odessa-
Townsend (MOT) Regional Wastewater Treatment Plant,
shall be limited to 34.8 pounds per day.

Article 4. The nonpoint source nitrogen load in the
entire watershed shall be reduced by 20 percent (from the
2000 base-line). This shall result in a yearly-average total
nitrogen load of 334.1 pounds per day.

Article 5. The nonpoint source phosphorus load in the
entire watershed shall be reduced by 20 percent (from the
2000 base-line). This shall result in a yearly-average total
phosphorous load of 18.0 pounds per day.

Article 6. Based upon hydrodynamic and water quality
mode runs and assuming implementation of reductions
identified by Articles 1 through 5, DNREC has determined
that, with an adequate margin of safety, water quality
standards and nutrient targets will be met in the
Appoguinimink River and its tributaries and ponds.

Article 7. Implementation of this TMDL Regulation
shall be achieved through development and implementation
of a Pollution Control Strategy. The Strategy will be
developed by DNREC in concert with Department’s Whole
Basin Management Program, Appoquinimink River
Tributary Action Team, and other affected parties.

DEPARTMENT OF PUBLIC SAFETY
DI1VISION OF MOTOR VEHICLES AND THE
DIVISION OF HIGHWAY SAFETY
Statutory Authority: 21 Delaware Code,
Section 4177F(e) (21 Del.C. 84177F(e))

Please take notice, pursuant to 29 Del. C. Chapter 101,
the Delaware Department of Public Safety proposes to
promulgate a new policy regulation, number 91, to regulate
the fees associated with the costs of the Ignition Interlock
Program. After surveying the fees associated with similar
programs in surrounding states, it became obvious that the
fees in Delaware were below the industry standards. The
purpose of this policy regulation isto increase the fees to an
amount that is reasonable and will allow the vendors to

continue to operate at aprofit in Delaware.

The Department of Public Safety will hold a hearing
pursuant to 29 Del. C. Chapter 101 concerning the adoption
of Policy Regulation 91, entitled “Ignition Interlock Device
Instalation, Removal, and Monthly Monitoring and
Calibration Fees.” The Department will receive public
comment regarding the proposed Department of Public
Safety Policy Regulation.

Department of Public Safety and Division of Highway
Safety Policy Regulation Number 91 Concerning: Ignition
Interlock Device Installation, Removal, and Monthly
Monitoring and Calibration Fees.

Date, Time and Place of Public Hearing

DATE: November 29, 2001
TIME: 10:00 am.
PLACE:  Main Conference Room, 2" Floor

Department of Public Safety
Public Safety Building

303 Transportation Circle
Dover, DE 19901

Persons may view the proposed Policy Regulation
between the hours of 8:00 am. to 4:00 p.m., Monday
through Friday, at the Division of Highway Safety, in the

Public Safety Building, 2" floor, 303 Transportation Circle,
Suite 201, Dover, DE 19901.

Persons may present their views in writing by mailing
them to LisaMoore, DUI Programs Coordinator, Division of
Highway Safety, PO Box 1321, Dover, DE 19903. Written
comments will be accepted until the close of business on
Monday, December 3, 2001. Persons may also present their
views by offering testimony at the public hearing. If the
number of persons desiring to testify at the public hearing is
large, the amount of time allotted to each speaker will be
limited.

Policy Regulation Number 91
Concerning:_lanition Interlock Device I nstallation.
Removal. and Monthly Monitoring and Calibration Fees.

|. Authority
The authority to promulgate this regulation is 21 Del. C.

84177F(e).

Il. Purpose
Title 21 Del.C. 84177F established a program utilizing

the Ignition Interlock device for those individuals with an
alcohol-related violation or offense. After surveying the fees
charged by surrounding jurisdictions for similar services,

this policy regulation will establish a fee schedule for all
expenses related to installation and lease of the device.
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I11. Applicability
This policy regulation concerns Title 21 Del. C. 84177F.

form in the Register of Regulations in accordance with 29
Del. C. §10118(e).

V. Substance of Palicy
1. Installation of Device

All persons who voluntarily or as a result of a court
order, install an Ignition Interlock device in a motor vehicle
monitored in conjunction with the Division of Motor
Vehicles, will be charged a fee by the provider for that
service, and this fee will include the cost of removing the
device at the termination of the program.

The service providers shall charge a fee not to
exceed $100.00 for installation of the Interlock device, but
this amount includes a rebate of $30.00 which will be
returned to the client at the time of removal. This fee shall
be the responsibility of theclients.

2. Monthly Monitoring & Calibration

All _persons with an Ignition Interlock device
installed in a vehicle monitored in conjunction with the
Division of Motor Vehicles, shall be charged a fee for the
monthly electronic monitoring and regular calibration of the
device.

The service providers shall charge a fee not to
exceed $75.00 for monthly monitoring and calibration. This
fee shall bethe responsibility of the clients.

3. _Initial down Payment

The initial payment will include the installation fee
and the first month's monitoring and calibration. The initial
payment, therefore, shall not exceed $175.00 and the bi-
monthly payment shall not exceed $150.00

4. Other Fees

The Division of Motor Vehicles recognizes that
Service providers may charge fees for other services outside
the scope of this policy regulation, including but not limited
to fees for missed appointments, device resets, and optional
insurance programs relating to damage or |oss of the device.

5. Definition of Alcohol Related Violations and
Offenses

For purposes of this policy regulation, alcohol-
related violations and offenses shall mean violations of
Sections 2740, 2742, 4177, 4177B, 4175 of Title 21,

conforming _statutes of other states or the District of
Columbia, or local ordinancesin conformity therewith.

V1. Severability
If any part of this Regulation is held to be

unconstitutional or otherwise contrary to law by a court of
competent jurisdiction, said portion shall be severed and the
remaining portions of this Regulation shall remain in full
force and effect under Delaware law.

V1. Effective Date
The following regulation shall be effective 10 days from
the date the order is signed and it is published in its final

[DiviSION OF STATE POLICE |
Statutory Authority: 24 Delaware Code,
Section 5404(a) (24 Del.C. §85404(a))

Public Noticg

Notice is hereby given that the Department of Public
Safety, Division of State Police, in accordance with 24 Del C
Section 5404(a) proposes to adopt Rules & Regulations.
These Rules & Regulations will regulate the Bounty
Hunters/Bail Enforcement Agents. If you wish to view the
complete Rules & Regulations, contact Ms. Peggy Anderson
at (302) 739-5991. Any persons wishing to present views
may submit them in writing, by November 31, 2001, to
Delaware State Police, Detective Licensing, PO. Box 430,
Dover, Delaware, 19903. There will be a public hearing on
Thursday, November 28, 2001, a the Public Safety

Building, Main Conference Room — 2" Floor, 303
Transportation Circle, Dover, Delaware, 19901-0818.

Bounty Hunter/Bail Enforcement Agents

1.0 Agency Licensing

1.1 Any and all persons, cooperative of persons,
partnership, or corporation applying for an agency license
under Title 24 Chapter 54 must meet and maintain the
following qualifications:

1.1.1 Must not be convicted of any felony;

1.1.2 Must not have been convicted of any
misdemeanor _involving theft, drug offenses, offensive
touching, assault 111, or moral turpitude within the last seven
7) years,

1.1.3 Must not have been convicted of any charge
that, in the discretion of the Detective Licensing Section,
bears such a relationship to the performance of the bounty
hunter/bail enforcement agent (bounty hunter); and

114 Must not have been, as a juvenile,
adjudicated as delinquent for conduct which, if committed
by an adult, would constitute a felony, unless and until that
person has reached their 25th birthday.

1.2 An agency license will not be issued if any and all
persons, cooperative of persons, partnership, or corporation
has a pending charge aslisted in Section 1.1.

1.3 The qualifying individua (license holder) of a
cooperative of persons, partnership, or corporation applying
for an agency license under Title 24 Chapter 54 must also
meet the following qualifications;

1.3.1 Must be at least 25 yearsof age;

1.3.2 Must have at least five (5) years of
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experience as abounty hunter; and
1.3.3 Provide five (5) letters of reference attesting

2.1.3 Must not have been convicted of any charge
that, in the discretion of the Detective Licensing Section,

to their good character.
1.4 The person, cooperative of persons, partnership, or

bears such a relationship to the performance of the bounty
hunter; and

corporation applying for an agency license under Title 24
Chapter 54 must submit, to the Detective Licensing Section,

2.1.4 Must not have been, as a juvenile,
adjudicated as delinquent for conduct which, if committed

the following for licensure:
1.4.1 A fee or pro-rated fee of $360 for a two (2)

by an adult, would constitute a felony, unless and until that
person has reached their 25th birthday.

year license and will expire on June 30th of even years;
1.4.2 A $10.000 surety bond;
14.3 Liability Insurance in the amount of

$1.000.000;
144 Any and all applications required by the

2.2 An individual bounty hunter ID card will not be
issued if there is a pending charge aslisted in Section 2.1.

2.3 The individual bounty hunter applying for an ID
card under Title 24 Chapter 54 must also meet the follow
qualifications:

Detective Licensing Section; and
145 Submit two (2) sets of fingerprints for a
Delaware (CHRI) and Federa (FBI) criminal history record

2.3.1 Must be at least 21 yearsof age;
2.3.2 Must complete the training qualifications set
forth in Section 8.0; and/or

check. The Director of the State Bureau of Identification
(SBI) determines the fee for this process.

15 Any and al persons, cooperative of persons,
partnership, or corporate officer must not be a member or

2.3.3 If carrying aweapon, must meet and maintain

the qualifications set forth in Section 6.0.
2.4 The individual bounty hunter applying for an ID
card under Title 24 Chapter 54 must submit thefollowing for

employee of any Delaware Law Enforcement Organization,

approval:

as defined by the Council on Police Training, or amember or
employee of a law enforcement organization of any other

24.1 A fee of $25 for a one (1) year ID card to
expire on the birthday of theindividual;

local, state or federal jurisdiction.
1.6 The license issued to the agency shall be posted

2.4.2 Any and all applications required by the
Detective Licensing Section; and

upon the premises of business and shall not be altered or
defaced.

1.7 After issuance of an agency license, the license
holder must obtain a State of Delaware business license from

2.4.3 Submit two (2) sets of fingerprints for a
Delaware (CHRI) and Federal (FBI) criminal history record
check. The Director of the State Bureau of Identification
(SBI) determines the fee for this process.

the Division of Revenue.
1.8 It will be the license holders responsibility to

2.5 If theindividual bounty hunter leaves one agency's
employ and is employed by another, that individual must

provide to the Detective Licensing Section:
1.8.1 Any change of address, phone number, status

turn in the ID card and re-apply for approval through the
Detective Licensing Section, with the requirements from

of cooperative of persons, partnership, or corporation, in

Section 2.4.1 and Section 2.4.2.

writing, within five (5) days, to the Detective Licensing
Section;
1.8.2 A list of all employees by the tenth (10th) of

2.5.1 ThelD cards are the property of the Delaware
State Police and must be returned to the Detective Licensing
Section upon leaving the employ of an agency, upon

each month as explained in Section 3.0; and
1.8.3 A list of the previous months apprehensions

expiration of the ID card, or at the request of the Detective
Licensing Section.

by the tenth (10th) of each month as explained in Section
3.0.
1.9 There will be no reciprocity with any other state

2.6 An individua that has a bounty hunter ID card
issued through Title 24 Chapter 54 shall work for no more
that two (2) licensed agencies at atime.

regarding the licensure of a bounty hunter/bail bondsman
ency.

2.0 EmployeelL icensing
2.1 Any individual applying for abounty hunter ID card
under Title 24 Chapter 54, to work for alicense holder, must

2.7 A bounty hunter that has been issued an ID card by
the Detective Licensing Section shall be required to have
such card in their possession while in the performance of his
or her duties.

2.8 A bounty hunter must not be a member or employee
of any Delaware Law Enforcement Organization, as defined

meet and maintain the following qualifications:
2.1.1 Must not be convicted of any felony:
212 Must not have been convicted of any

by the Council on Police Training, or a member or employee
of alaw enforcement organization of any other local, state or
federal jurisdiction.

misdemeanor_involving theft, any drug offenses, offensive

touching, assault 111, or moral turpitude within the last seven
(7) years;

2.9 There will be no reciprocity with any other state
regarding the issuing of an ID card to a bounty hunter.
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3.0 Personnel Rosters and Apprehnsion Lists
3.1 An agency licensed under Title 24 Chapter 54 shall

three (3) shoots, there will be one mandatory "low light"
shoot. Simulation is permitted and it may be combined with

submit an alphabetical personnel roster and a list of the
previous months apprehensions to the Detective Licensing

adaylight shoot. All individuals must qualify with the same
type of weapon that he/she will carry. The minimum passing

Section by the tenth (10th) of every month.
3.1.1 Alphabetical personnel rosters shall include
any and all persons, cooperative of persons, partners,

scoreis 75%.
6.4 All handguns must be either a revolver or
semi-automatic and be maintained to factory specifications.

corporate officers, and individual bounty hunters. The

Only the handguns with the following calibers are permitted:

rosters shall includethe full name, DOB, sex, and expiration
date. For example: Mark A. Smith 01/25/60 M 01/25/02

3.1.2 The apprehension lists shal include the
name, date of birth, date, time, and address of attempted or
successful apprehension. For example:

John F_Henry (Apprehended) or
Apprehension)

DOB: 05/23/48

09/23/01 9:35pm
689 Old Berry Lane

Marydel, DE

(Attempted

4.0 Badges, Patches, Advertisements
4.1 No person, cooperative of persons, partnership, or

6.4.1 9mm
6.4.2 357
6.4.3 .38
6.4.4 .40
6.5 All ammunition will be factory fresh (no re-loads).
6.6 The carrying of any shotguns, rifles or any type of
weapon that is not specifically approved by the Detective
Licensing Section is PROHIBITED.

7.0 Nightstick, Pr24, Mace, Peppergas, Chemical Spray,

and Handcuffs

7.1 To carry the above weapons/items a bounty hunter
must have completed a training program on each and every
weapon/item carried, taught by a certified instructor

corporation licensed under Title 24 Chapter 54 shall use any

representing the manufacturer of the weapon/item. Proof of

type of uniform or other clothing items displaying 10gos,

these certifications must be provided to the Detective

badges, patches, or any other type of writing without first

Licensing Section. Under no circumstances would a person

being approved by the Detective Licensing Section. Under

be permitted to carry any other type weapon/item, unless

no circumstances shall any item contain the seal or crest of

first approved by the Detective Licensing Section.

the State of Delaware, any state of the United States, the seal
or crest of any county or local sub division, or any facsimile

8.0 Training

of the aforementioned seals or crests.
4.2 All advertisements or other forms of publication are

8.1 All bounty hunters licensed under Title 24 Chapter
54 must complete aminimum, but not limited to, 21 hours of

subject to review and approval by the Detective Licensing

training, which must be approved by the Detective Licensing

Section.
4.3 The use of auxiliary lights, sirens, or any markings

Section. The training will include, but not limited to, the
following courses. Constitution/Bill of Rights, Laws of

on vehiclesis prohibited.

5.0 Useof Animals
5.1 Theuse of animalsis prohibited in the performance
of any bounty hunter activity.

6.0 Firearms Policy

6.1 No person licensed under Title 24 Chapter 54 shall
carry a firearm unless that person has first obtained a
Carrying Concealed Deadly Weapon (CCDW) permit for the

Arrest, L aws of Search & Seizure of Persons Wanted, Police
Jurisdiction, Rules & Regulations of Bounty Hunters, Use of
Deadly Force, Officer Survival, and Weaponless Defense.
8.2 Thistraining will be waived for theinitial licensing,
but must be completed by January 19, 2003. Theredfter, the
training must be completed prior to obtaining alicense.

9.0 Notification of Apprehensions
9.1 All bounty hunters licensed under Title 24 Chapter

54 are required to notify the police emergency 911 dispatch

State of Delaware.

6.2 In addition to possessing a CCDW _permit, the
individual must complete, and pass, an approved 40-hour
firearm course, instructed by a certified firearm instructor,

center (i.e., Recom, Kentcom, Suscom) of the appropriate
police agency in which the apprehension will be attempted.

10.0 Notification of Arrest

recognized by the Detective Licensing Section.
6.3 All persons licensed to carry a firearm under this

10.1 Anyone licensed under Title 24 Chapter 54 shall,
excluding weekends and State holidays, notify the Detective

chapter must be re-certified yearly by shooting a minimum

Licensing Section within 24 hours of being arrested if that

of three (3) qualifying shoots a year. The shoots must be

arrest could result in a misdemeanor or felony conviction.

scheduled on at least two (2) separate days, with a

Failure to do so may result in the suspension or revocation of

an agency license or individual 1D card.

recommended 90 days between scheduled shoots. Of the
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11.0 Suspensions and Revocations
11.1 The Detective Licensing Section shall have the

power to suspend or revoke any agency or individual,
licensed under Title 24 Chapter 54, that violates the Chapter
or the promulgated Rules & Regulations.

11.2 The Detective Licensing Section may suspend or
revoke any agency or individual, licensed under Title 24
Chapter 54, that has been arrested and that arrest could result
in the conviction of any misdemeanor or felony as described
in Sections 1.0 or 2.0.

11.3 Anyone whose license has been suspended,
revoked, rejected, or denied isentitled to a hearing before the
Secretary of Public Safety.

11.3.1 Anyone requesting a hearing shall notify the
Detective Licensing Section, in writing, within five (5) days
from the suspension, revocation, reiection, or denial and the
hearing shall be scheduled at the earliest possibletime.

EXECUTIVE DEPARTMENT
DELAWARE ECONOMIC DEVELOPMENT OFFICE
Statutory Authority: 29 Delaware Code,
Section 5005(11) (29 Del. C. 8§ 5005(11)) and
26 Delaware Code, Section 1014(a)

(26 Del. C. 81014(a))

Delawar e Economic Development Office
Proposed Energy Alter natives Program Regulation

In accordance with procedures set forth in 29 Del. C.
Ch. 11, Subch. 111 and 29 Del. C. Ch. 101, the Director of the
Delaware Economic Development Office is proposing to
adopt a regulation entitled “Energy Alternatives Program
Regulation” for the administration and operation of the
Energy Alternatives Program established in 26 Del. C.
§ 1014(a) as part of The Electric Utility Restructuring Act of
1999. The Energy Alternatives Program is designed to
introduce renewable energy technologies into the Delaware
market by reducing the net system costs through the use of
rebates. The proposed regulation sets forth the definition of
certain terms used in the Energy Alternatives Program and
describes (i) the eligibility requirements for persons desiring
to receive a rebate designed to defray a part of certain
purchase and installation costs of certain solar photovoltaic
electricity generating systems, certain solar water heating
systems, certain geothermal heat pump systems, and certain
wind turbine systems (ii) the photovoltaic electricity
generating, solar hot water heating, geothermal, and wind
turbine systems that now qualify for rebates, (iii) how to
request a rebate, (iv) how rebate requests will be evaluated
and processed and the rebates disbursed, and (v) other
administrative features of the Energy Alternatives Program.
Title Of Regulation

Energy Alternatives Program Regulation

Nature Of Proceedings;, Synopsis Of The Subject And
Substance Of The Proposed Regulation

In accordance with procedures set forth in 29 Del. C.
Ch. 11, Subch. 111 and 29 Del. C. Ch. 101, the Director of the
Delaware Economic Development Office is proposing to
adopt aregulation for the administration and operation of the
Energy Alternatives Program established in 26 Del. C. §
1014(a) as part of The Electric Utility Restructuring Act of
1999. The Energy Alternatives Program is designed to
introduce renewable energy technologies into the Delaware
market by reducing the net system costs through the use of
rebates. The proposed regulation sets forth the definition of
certain terms used in the Energy Alternatives Program and
describes (i) the eigibility requirements for persons desiring
to receive a rebate designed to defray a part of certain
purchase and installation costs of certain solar photovoltaic
electricity generating systems, certain solar water heating
systems, certain geothermal heat pump systems, and certain
wind turbine systems (ii) the photovoltaic, electricity
generating, solar hot water heating, geothermal, and wind
turbine systems that now qualify for rebates, (iii) how to
request a rebate, (iv) how rebate requests will be evaluated
and processed and the rebates disbursed, and (v) other
administrative features of the Energy Alternatives Program.

Statutory BasisAnd Legal Authority To Act
29 Delaware Code, § 5005(11); 26 Del. C. § 1014(a).

Other Regulations Affected
None.

Notice Of Public Hearing; How To Comment On The
Proposed Regulation

Members of the public may receive a copy of the
proposed regulation at no charge by United States Mail by
writing or calling Robert Propes, Delaware Economic

Development Office, Carvel State Office Building, 101 FI.,
820 North French Sreet, Wilmington, DE, 19801-3509,
phone (302) 577-8708. The Director of the Delaware
Economic Development Authority, or an employee of such
agency designated by the Director, will hold apublic hearing
at which members of the public may present comments on
the proposed regulation on Thursday, December 6, 2001in
the auditorium of the Carvel State Office Building, 820 N.
French Street, Wilmington, DE, 19801 from 5:00 PM to 7:00
PM. Additionally, members of the public may present
written comments on the proposed regulation by submitting
such written comments to Robert Propes at the address of the
Delaware Economic Development Office set forth above.
Written comments must be received on or before December
3, 2001.
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Energy Alternatives Program Regulation

1.0 Introduction
This regulation is promulgated under the authority

System Costs, Eligible Qualifying Solar Water Heating
System Costs, or Eligible Qualifying Wind Turbine System
Costs, as the case may be, is subject to the following
limitations: if the Qualifying System is to be used by a

granted to the Director of the Delaware Economic

Nonresidential Purchaser, an Energy Alternatives Rebate

Development Office (“DEDQ”) by 29 Del. C. § 5005(11) to

shall not exceed $250,000; if the Qualifying System is a

make regulations for the administration and operation of

Photovoltaic system to be used by a Residential Purchaser,

DEDO. One of the programs administered by DEDO is the

an Energy Alternatives Rebate shall not exceed $10,500 per

Energy Alternatives Program established in 26 Del. C.
8 1014(a) as part of The Electric Utility Restructuring Act of

Residential Dwelling Unit; if the Qualifying System is to be
used by a Residential Purchaser for Solar Water Heating, an

1999. The Energy Alternatives Program is designed to

Energy Alternatives Rebate shall not exceed $1,500 per

introduce renewable energy technologies into the Delaware

Residential Dwelling Unit; if the Qualifying System is to be

market by reducing the net system costs through the use of

used by a Residential Purchaser for aWind Turbine System,

rebates. This regulation sets forth the definition of certain

an Energy Alternatives Rebate shall not exceed $5.000 per

terms used in the Energy Alternatives Program and describes

Residential Dwelling Unit. Energy Alternative Rebate for a

(i) the eligibility requirements for persons desiring to

Geothermal Heat Pump system means the lesser of 35% of

participate in the program, (ii) the systems that now qualify

the Eligible Qualifying Geothermal Heat Pump System

for rebates, (iii) how to ly for a rebate, (iv) how rebate

requests will be evaluated and processed and the rebates
disbursed, and (v) other administrative features of the

Costs difference between the installed cost of the
Geothermal Heat Pump System and a conventional heating/
air-conditioning alternative (air-source heat pump, air-

Energy Alternatives Program.

2.0 Definitions.
For purposes of this regulation, the following initialy

cooled or water-cooled unitary air-conditioning equipment
and/or gas- or oil-fired heatin uipment) of equal heatin
and cooling capacity ., or $500 per Ton of Capacity. An
Energy Alternative Rebate for a Nonresidential Geothermal

capitalized words and phrases shall have the meanings set

Heat Pump system shall not exceed $25.000. An Energy

forth below.

“DEDQ” has the meaning set forth in Section 1.0

Alternative Rebate for a Residential Geothermal Heat Pump
system shall not exceed $2.500.

hereof.
“DP&L Service Territory” means the service territory
of Delmarva Power and Light Company, doing business as

“Environmental Incentive Fund” means the fund

established by 26 Del. C. § 1014(a) and administered by the

Delaware Economic Development Office, in consultation

Conectiv Power Delivery, or its successor, as such territory

with the State Energy Office and the Division of Public

is reflected in the electric service territory maps maintained

Advocate.

by the Delaware Public Service Commission under the
authority of 26 Del. C. 8§ 203B.

1

‘ Conectiv Power Delivery” means the trade name used
by Delmarva Power and Light Company.

" Eligible Qualifying Geothermal Heat Pump System
Costs' hasthe meaning set forth in Section 3.4.3 hereof.

" Eligible Qualifying Photovoltaic System Costs' has
the meaning set forth in Section 3.2.4 hereof.

" Eligible Qualifying Solar Water Heating Costs' has
the meaning set forth in Section 3.3.4 hereof.

"Eligible Qualifying Wind Turbine System Costs'

1

‘ Fiscal Year” means the budget and accounting year of
the State beginning on July 1 and ending on June 30.

Reference to a Fiscal Year by year number meansthe Fiscal
Year ending on June 30 of the named year. For example, a
reference to Fiscal Year 2001 means the period beginning on
July 1, 2000 and ending on June 30, 2001.

“Freeze Tolerance Limit” means the temperature
below which a Qualifying System for Solar Water Heating
might suffer damage attributable to freezing.

" Geothermal Heat Pump" means - either an open or
closed loop system, or direct expansion system that uses the

has the meaning set forth in Section 3.5.4 hereof.
“Energy Alternatives Program” has the meaning set

thermal energy of the ground or groundwater as the heat
source and heat sink for residential or non-residential space

forth in Section 1.0 hereof.
“Energy Alternatives Program Manager” means the

heating and/or_cooling. It may provide both space heating
and cooling, cooling only or heating only functions. A closed

State Energy Office employee whose duties include

loop system consists of aground heat exchanger in which the

consultation  with DEDO in the management and

heat transfer fluid is permanently contained in a closed

administration of the Environmental |ncentive Fund, and the

system. An open loop system consists of a ground heat

Energy Alternatives Program.

'Energy Alternatives Rebate" for Photovoltaic, Solar
Water Heating and Wind Turbine systems means, except as

exchanger in which the heat transfer fluid is part of alarger
environment. A direct expansion system consists of a
geotherma heat pump system in which the refrigerant is

provided hereafter, 35% of Eligible Qualifying Photovoltaic

circulated in pipes buried in the ground, rather than using a
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heat transfer fluid, such as water or antifreeze solution in a
separate closed 1oop, and fluid to refrigerant heat exchanger.

1

‘Rebate Reservation Number” has the meaning set
forth in Section 4.2.2 hereof.

“Grid-connected” ., “Grid-tied” or “Interconnected”
means a condition in which a Qualifying System that is an

1

‘' Rebate Reservation Reguest” means the request of a
Purchaser for the reservation of an Energy Alternatives

electrical generating system serves and is electricaly

Rebate made in accordance with the procedures specified in

connected to an electrical load that is also connected to and

Section 4.2 hereof.

served by the local utility electrical grid. The delivery, or
ability to deliver, any portion of the generating capacity into

“Rebate Reservation Reguest Form” means the
“Energy Alternatives Program Rebate Reservation Request

the utility electrical grid is not required, nor must the |oads

Form -- Photovoltaic (EO 1001PV)", the “Energy

served be only alternating current loads. The Photovoltaic or

Alternatives Program Rebate Reservation Request Form —

Wind Turbine system need only to be capable of serving

Solar Water Heating (EO 1001SWH)”, the "Energy

electrical loads that would otherwise be served by the local

Alternatives Program Rebate Reservation Request Form --

“Kilowatt” means 1,000 Watts.
“Kilowatt-hour” means the basic unit of electric

Geothermal (EO 1001GEQ)" the "Energy Alternatives

Program Rebate Reservation Regquest Form -- Wind Turbine
(EO 1001WT)", or such other form prescribed by the State

energy equal to one Kilowatt of power supplied to or taken

Energy Office for making a Rebate Reservation Request

from an electric circuit steadily for one hour. One-Kilowatt
hour equals 1,000 Watt-hours. Electric energy is commonly

sold by the Kilowatt-hour.
“Nonresidential” means all classes of customer
purchasing electric power for uses other than for individual

pursuant to Section 4.2 hereof.

“Residential” means the class or classes of customers
purchasing electric power for household uses. When used as
an adjective with respect to Qualified Systems or Energy
Alternatives Rebates, such term refers to systems owned by,

households. These groups of customers generally purchase

or leased to, or rebates granted to Residential persons.

eectric power for commercial and industrial purposes.
When used as an adjective with respect to Qualified Systems

“Residential Dwelling Unit” means a single-family
house, whether free-standing or attached to one or more

or Energy Alternatives Rebates, such term refers to systems

owned by, or leased to, or rebates granted to Nonresidential

persons.
"Nonresidential List" has the meaning set forth in

Section 4.2.2 hereof.

"Nonresidential Pool" has the meaning set forth in
Section 4.1.1.3 hereof.

“Photovoltaic” means a nonmechanical semiconductor
device, most commonly made of silicon, that produces direct

other houses, or an apartment. A Residential Dwelling Unit

must _be separately metered for purposes of measuring
electricity consumption.

'Residential List" has the meaning set forth in Section
4.2.2 hereof.

' Residential Pool" hasthe meaning set forth in Section
4.1.1.3 hereof.

“Retailer” means the vendor or lessor of a Qualifying
System.

current (dc) electricity.

1

‘Placed in Service” means installed, operational and

producing output.
“Program Documentation Checklist” means the

“Energy Alternatives Program Documentation Checklist

1

‘Solar Water Heating” means the heating of water by
use of the sun’'s energy rather than electricity or gas.

“State” means the State of Delaware.
“Ton of Capacity” means 12,000 British Thermal
Units (BTU) per hour of capacity.

(EO-1000)" or other form prescribed by the State Energy
Office for the same purpose.

1

‘Purchaser” means the purchaser or lessee of a
Qualifying System.
“Qualifying System”

has the meaning set forth in

“Vendor Data Form” means the “Energy Alternatives
Program Vendor Data Form” or other form prescribed by the
State Energy Office for the same purpose.

“Watt” means the basic unit of measure of real electric
power, or rate of doing work.

Section 3.0 hereof.
“Rebate Confirmation and Claim Form” means the

“Watt-hour” means the basic unit of measure of
electric energy consumption. The total amount of energy

“Energy Alternatives Program Rebate Confirmation and

used in one hour by a devicethat requires one Watt of power

Claim Form (EO-1002)" or other form prescribed by the

for contnuous operation.

State Energy Office for the same purposes.
“Rebate Reservation” means the reservation of the

"Wind Turbine" means a mechanical/electrical system
that converts the Kinetic energy of blowing wind into electric

amount of a requested Energy Alternatives Rebate against

power.

the previously unreserved funds within the Nonresidential
Pool or the Residential Pool of the Environmental Incentive
Fund available for Energy Alternatives Rebates in
accordance with Section 4.2.3 hereof.

3.0 Qualifying System
3.1 In General. A Qualifying System must be located
within the DP& L Service Territory, and the Purchaser must
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be a customer of Conectiv Power Delivery. Only

in excess of $12 per Waitt.

Photovoltaic, Solar Water Heating, Geothermal Heat Pump
and Wind Turbine systems may constitute Qualifying

3.24 Eligible Quadlifying Photovoltaic System
Costs. “Eligible Photovoltaic Qualifying System Costs’

stems.
3.1.1 Code Compliance; Contractor Licensing. All

means (i) the sum of costs of the components of a Qualifying
System that are used to convert sunlight to electricity, the

Qualifying Systems must be installed in accordance with

labor costs for the installation of such components, the cost

standards and specifications of the manufacturers of the

of required permits and fees for the construction or

components in such systems and in compliance with all

installation of a Qualifying System and, in the case of a

applicable electrical, plumbing and building codes.
3.1.2 Warranties. All Qualifying Systems must

Qualifying System to be used by a Nonresidential Purchaser,
engineering costs associated with such system not to exceed

have a full 5-year warranty against component failure,

10% of the total cost of such system; minus, (ii) all other

malfunction and premature output degradation. The

incentives associated with such Qualifying System and

warranty must cover all components for which the Energy

received by the Purchaser, including grants, rebates, buy

Alternatives Rebate is granted and cover the full cost of

downs cost sharing or any similar form of financial incentive

repair and replacement of all components of the system. For

other than afederal incometax credit. In order to be counted

professionally installed systems, the warranty must cover the

toward Eligible Qualifying System Costs, components of a

labor to remove and replace defective components and
systems.
3.2 Photovoltaic Systems.
3.2.1 Capacity. Inorder to be a Qualifying System,

Qualifying System must be new and previously unused.

Examples of the components of a Qualifying System that is
Photovoltaic, the costs of which may be counted toward
Eligible Qualifying System Costs, are the photovoltaic

Photovoltaic systems must have an expected annual system

module, the foundation for such photovoltaic module,

output that does not exceed the historic or current electricity

mounting or tracking structures and wiring, inverters and

needs of the Purchaser at the installation site. Qualifying

utility interconnection equipment. Components that are

Systems must produce at least 300 Watts. For Qualifying

energy storage equipment may not be counted toward

Systems producing more than 10,000 Watts (i.e.,10

Eligible Qualifying System Costs.

Kilowatts), the Energy Alternatives Program Manager may
require additional evidence of feasibility with the Rebate
Reservation Request Form. If the installation site is new

3.3 Solar Water Heating
3.3.1 Capacity. In order to be a Qualifying System
a Solar Water Heating system must have a minimum

construction, the expected annual system output must not

combined tank capacity of 80 gallons. A Solar Water

exceed the estimated building electrical needs, as set forth in
the Conectiv Power Delivery service request with respect to

Heating system must be designed to reduce or eliminate the
need for electric or gas-heated hot water.

the installation site submitted by the Purchaser.
3.2.2 Technical Standards. All photovoltaic

3.3.2 Technical Standards. All Qualifying Systems
that are Residential Solar Water Heating systems must be

modules must be certified by a nationally recognized testing

certified to meet the Solar Rating and Certification

laboratory as meeting the requirements of the Underwriters

Corporation’s (SRCC) OG- 300, Operating Guidelines and

Laboratory Standard 1703. All qualifying grid-connected

Minimum Standards for Certifying Solar Water Heating

systems must comply with and the Institute of Electrical and

Systems:  An_ Optional  Solar  Water Heating  System

Electronic Engineers Standards Board (IEEE) 929
Recommended Practice for Utility Interface of Photovoltaic

Certification and Rating Program and have a Freeze
Tolerance Limit of minus 21 degrees Fahrenheit without

(PV) Systems and the appropriate generation interconnection

electrical _power. All _Qualifying Systems that are

arrangements of Conectiv_Power Delivery’s, Technical

Nonresidential Solar Water Heating systems must utilize

Considerations Covering Parallel Operations of Customer

collectors certified to meet the Solar Rating and Certification

Owned Generation of lLess than 1 Megawatt and

Corporation's (SRCC) OG-100, Operating Guiddlines for

Interconnected with the Conectiv Power Delivery System.

Certifying Solar Collectors.

Conectiv's generation _interconnection documents are
available on the Division of the Public Advocate's web site

3.3.3 Cost Limitations. A Solar Water Heating
system may not have Eligible Qualifying Solar Water

a www.state.de.us/publicadvocate. All inverters must be

Heating System Costs in excess of $2.50 per Kilowatt-Hour

certified by a nationally recognized testing laboratory for

of annual energy savings, as estimated by the Solar Rating

safe operation as well as be certified as meeting the

and Certification Corporation's (SRCC) OG-300 Estimated

requirements of Underwriters Laboratory Standards 1741-

Annual Performance document.

1999, Sandard for Satic Inverters and Charge Controllers
for Use in Photovoltaic Power Systems.
3.2.3 Cost Limitations. A Photovoltaic system

3.34 Eligible Quadlifying Solar Water Heating
System Costs. “Eligible Qualifying Solar Water Heating
System Costs’ means (i) the sum of costs of the components

may not have Eligible Qualifying Photovoltaic System Costs

of a Qualifying System that are used to convert sunlight to
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heated water, the labor costs for the installation of such

Costs, components of a Qualifying System must be new and

components, the cost of required permits and fees for the

previoudy unused. Examples of the components of a

construction or installation of a Qualifying System and, in

Qualifying System for Geothermal Heat Pump systems, the

the case of a Qualifying System to be used by a

costs of which may be counted toward Eligible Qualifying

Nonresidential Purchaser, engineering costs associated with

System Costs, are wells and well drilling, in-ground piping

such system not to exceed 10% of the total cost of such

and heat exchanger loops and excavation for such piping and

system; minus, (ii) all other incentives associated with such

loops, circulating pumps, controllers, timers, heat

Qualifying System and received by the Purchaser, including

exchangers, expansion tanks, piping and insulation. Vapor-

grants, rebates, buy downs cost sharing or any similar form

compression _heat pump units, air handling units, fans,

of financial incentive other than a federal income tax credit.

ductwork, filter systems, and other fluid and air handling

In order to be counted toward Eligible Qualifying System

system components are excluded.

Costs, components of a Qualifying System must be new and
previousdy unused. Examples of the components of a
Qualifying System for Solar Water Heating, the costs of

3.5 Wind Turbine
3.5.1 Capacity. In order to be a Qualifying System,
Wind Turbine systems must not have an expected annual

which may be counted toward Eligible Qualifying System

system output that does not exceed the historic or current

Costs, are collectors, mounting components, storage tanks,

electricity needs of the Purchaser at the installation site. The

circulators, controllers, timers, heat exchangers, expansion

Energy Alternatives Program Manager may require

tanks, piping and insulation. Components that are point of

additional _evidence of feasibility with the Rebate

Reservation Request Form. The Energy Alternatives

use heating devices or solar pool heating equipment may not
be counted toward Eligible Qualifying System Costs .
3.4 Geothermal Heat Pump
3.4.1 Capacity. In order to be a Qualifying System

Program Manager may also reject applications if the location

of the proposed Wind Turbine System has an inadequate

wind resource for reasonable utilization of the equipment. If

a Geothermal Heat Pump must be sized in accordance with

the installation site is new construction, the expected annual

good heating, ventilation and air conditioning design

system output must not exceed the estimated building

practices for the occupancy and location.  Vendor shall
provide a Manual J calculation, or other eguivalent

electrical needs, as set forth in the Conectiv Power Delivery
service reguest with respect to the installation site submitted

calculation, to determine proper size of equipment.
3.4.2 Technical Standards. All Qualifying Systems
must have a warranty for protection of the integrity and

by the Purchaser.
3.5.2 Technical Standards. All qualifying grid-

connected systems must comply with the Institute of

performance of the ground heat exchanger for at least five
years. All Qualifying Systems must meet the following:

Closed loop systems shall qualify under rating

Electrical and Electronic Engineers Standards Board (1EEE)

929, Recommended Practice for Utility Interface of
Photovoltaic (PV) Systems and the appropriate generation
interconnection arrangements of Conectiv Power Delivery’s,

conditions in accordance with 1SO 13256-1.
Open loop systems shall qualify under rating

Technical Considerations Covering Parallel Operations of
Customer Owned Generation of Less than 1 Megawatt and

conditions in accordance with 1SO 13256-1.
DX systems shall qualify under rating conditionsin

Interconnected with the Conectiv Power Delivery System.
Conectiv’s generation _interconnection documents are

accordance with ARI 870.

3.4.3 Eligible Qualifying Geotherma Heat Pump

available on the Division of the Public Advocate's web site
at www.state.de.us/publicadvocate. All inverters must be
certified by a nationally recognized testing laboratory for

System Costs. “Eligible Qualifying Geotherma Heat Pump

safe operation as well as be certified as meeting the

System Costs’ means (i) the sum of costs of the components

requirements of Underwriters Laboratory Standards 1741-

of a Qualifying System that are used to collect and/or reject

1999, Sandard for Satic Inverters and Charge Controllers

heat to the ground or groundwater, the labor costs for the

for Usein Photovoltaic Power Systems.

installation of such components, the cost of required permits
and fees for the construction or installation of a Qualifying
System and, in the case of a Qualifying System to be used by

3.5.3 Cost Limitations. A Wind Turbine system
may not have Eligible Qualifying Wind Turbine System
Costsin excess of $5.00 per Waitt.

a Nonresidential Purchaser, engineering costs associated
with such system not to exceed 10% of the total cost of such

3.5.4 Eligible Qualifying Wind Turbine System
Costs. "Eligible Qualifying Wind Turbine Systems Costs ”

system; minus, (ii) all other incentives associated with such

means (i) the sum of costs of the components of a Qualifying

Qualifying System and received by the Purchaser, including

System that are used to convert wind energy to e ectricity,

grants, rebates, buy downs cost sharing or any similar form

the labor costs for the installation of such components, the

of financial incentive other than a federal income tax credit.

cost of required permits and fees for the construction or

In order to be counted toward Eligible Qualifying System

installation of a Qualifying System and, in the case of a
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Qualifying System to be used by a Nonresidential Purchaser,
engineering costs associated with such system not to exceed

4.1.1.5 Waiting List. If, at any time, the State
Energy Office has made Rebate Reservations within the

10% of the total cost of such system; minus, (ii) all other

Nonresidential Pool or the Residential Pool of all funds in

incentives associated with such Qualifying System and

such pool, the State Energy Office will not disburse further

received by the Purchaser, including grants, rebates, buy

Energy Alternatives Rebates from such pool, unless and

downs cost sharing or any similar form of financia incentive

until additional funds become available in such pool;

other than afederal incometax credit. In order to be counted

however, it will continue to accept, evaluate and classify

toward Eligible Qualifying System Costs, components of a

Rebate Reservation Reguest Forms and will continue to

Qualifying System must be new and previously unused.

assign Rebate Reservation Numbers to Rebate Reservation

Examples of the Wind Turbine System components of a

Requests in accordance with Section 4.2.2. 1If additional

Qualifying System, the costs of which may be counted

funds become available within a pool for Energy

toward Eligible Qualifying System Costs, are the wind

Alternatives Rebates, the State Energy Office will process

turbine-generator assembly, tower, tower foundations, other

such rebates in the order of the Rebate Reservation Numbers

support_structure components, wiring, inverters and utility

in either the Nonresidential List or the Residential List, as

interconnection equipment. Components that are energy

the case may be, assigned to Rebate Reservation Requests.

storage equipment may not be counted toward Eligible
Qualifying System Costs.

40 Energy Alternatives Rebate Reservation and

There can be no assurance that additional funds for Energy
Alternatives Rebates will become available. Rebate

Reservation Requests that have been assigned Rebate
Reservation Numbers, but for which funds are unavailable at

Payment Procedure
4.1 Availability of Funds; Duration of Program.

4.1.1 In General.
41.1.1 Program _ Duration. Energy

any time at which the Director of DEDO decides to suspend
the Energy Alternatives Program shall lapse, and the persons
who submitted such Rebate Reservation Requests shall have
no right to receive any funds from the State with respect to

Alternatives Rebates will be available on the effective date

their Rebate Reservation Requests.

of thisregulation. DEDO may, however, modify or suspend
the Energy Alternatives Program and the criteria for, or

4.1.2 Special Rule for Qualifying Systems Placed
in_Service during Fiscal Year 2001. Purchasers of

availability of Energy Alternatives Rebates. Such action

Qualifying Systems Placed in Service during Fiscal Year

shall be taken in consultation with the State Energy Office

2001 may apply for an Energy Alternatives Rebate even

and the Division of the Public Advocate.
4.1.1.2 Funds Available. The availability of

though they were unable to submit Rebate Reservation
Request Forms until after the end of Fiscal Y ear 2001.

any amount for Energy Alternatives Rebates will depend
entirely upon whether sufficient unencumbered funds are
available in the Environmenta Incentive Fund at the

4.2 Rebate Reservation Procedure.
4.2.1 Submission of Rebate Reservation Request

beginning of a Fiscal Year, or are deposited pursuant to 26

Form. Purchasers or Retailers may submit a Rebate
Reservation Request Form to the State Energy Office at the

De.C. §1014(a) into the Environmental Incentive Fund

address set forth hereafter. The Rebate Reservation Request

pursuant to Section 4.1.1.5 hereof during such Fiscal Year.

Form (i) must be on the appropriate Rebate Reservation

DEDO can give ho assurance that any funds will be available

Request Form for the type of Qualifying System being

for Energy Alternatives Rebates.
4.1.1.3 Allocation of Environmental Incentive

installed, (ii) must provide al reguested information, (iii)
must be accompanied by all required accompanying

Fund for Nonresidential and Residential Energy Alternatives

documentation specified in the Program Documentation

Rebates. On the effective date of this regulation, DEDO will

Checklist, and (iv) must be signed by the Purchaser. A

dlocate sixty percent (60%) of the Environmental Incentive

Nonresidential Purchaser who proposesto construct either ae

Fund for the funding of Nonresidential Energy Alternatives

Qualifying Photovoltaic System or a Qualifying Wind

Rebates (the “ Nonresidential Pool”) and forty percent (40%)

Turbine System with a capacity exceeding 10 Kilowatts, or a

of the Environmental Incentive Fund for the funding of

Qualifying Geotherma Heat Pump System, and who intends

Residential Energy Alternatives Rebates (the “Residential

to request a 12-month Rebate Reservation in accordance

Pool”). DEDO will allocate all funds received in the

with Section 4.2.3 hereof shall also submit preliminary plans

Environmental Incentive Fund after the effective date of this

and a project schedule so that the State Energy Office can

regulation in the same proportion into the Nonresidential

determine the feasibility of the system. It is the

Pool or the Residential Pool.
41.1.4 Caryforwards. At the end of each

responsibility of the Purchaser to ensure that a Rebate
Reservation Request Form is accurate, complete and

Fiscal Year amounts in the Nonresidential Pool and the

contains all required accompanying documentation. Rebate

Residential Pool shall carry forward into the next Fiscal Year

Reservation Request Forms and  accompanying

within the same pool.

documentation shall be submitted to the following address:
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State Energy Office

Attention: Energy Alternatives Program Manager
149 Transportation Circle

Dover, DE 19901

4.2.2 State Energy Office Processing of Rebate

Nonresidential Pool (in the case of Nonresidential Rebate
Reservation Reguests) or the Residential Pool (in the case of
Residential Rebate Reservation Regquests) (a “Rebate
Reservation”). A Rebate Reservation shall be valid for six
months from the date on which the State Energy Office
makes such Rebate Reservation. |If the Purchaser with

Reservation Request Form; Assignment of Rebate

respect to a Nonresidential Photovoltaic Qualifying System,

Reservation Numbers within Nonresidential  Pool or

or a Nonresidential Wind Turbine Qualifying System with a

Residential Pool. The State Energy Office will review and

capacity exceeding 10 Kilowatts, or a Nonresidential

evaluate the Rebate Reservation Request Form and the

Geothermal Heat Pump Qualifying System makes a written

accompanying documentation for accuracy, completeness

request therefor, the State Energy Office may, after such

(including all regquired accompanying documentation) and

further investigation of the proposed project as it deems

eigibility of the proposed project as a Qualifying System. In

necessary, extend the validity of the Rebate Reservation to

making its evaluation of the Rebate Reservation Request

twelve months from the date on which the State Energy

Form and accompanying documentation and in determining

Office_ made such Rebate Reservation. When a Rebate

whether the proposed project is a Qualifying System, the

Reservation expires, it shall be of no further effect and the

State Energy Office may request further information, or

Rebate Reservation Request with respect to which it was

inspect the site of the proposed project. The State Energy

made shall be deemed to have been relected as of such

Office shall reject any Rebate Reservation Requedt, if the

expiration date. |If the State Energy Office has assigned a

Rebate Reservation Request Form is not accurate or

Rebate Reservation Number to a Rebate Reservation

complete  (including  all required  accompanying

Request but was unable to make a Rebate Reservation

documentation), or if the proposed project is not a
Qualifying System, and shall notify the Purchaser of such

because of the unavailability of funds for such purpose
within the Nonresidential Pool (in the case of Nonresidential

rejection in writing. After the State Energy Office completes

Rebate Reservation Requests) or the Residential Pool (in the

its review of a Rebate Reservation Request Form and all

case of Residential Rebate Reservation Requests), and if

required accompanying documentation and if it determines

funds within the applicable pool sufficient to make such

(i) that such submitted forms are accurate and complete
(including all regquired accompanying documentation) and

Rebate Reservation subsequently become available, the
State Energy Office shall make the Rebate Reservation when

(ii) that the project being proposed is a Qualifying System,

such funds become available. Promptly after making a

the State Energy Office shall take the following actions:

Rebate Reservation, the State Energy Office shall inform the

First, it will classify each Rebate Reservation Request as a

Purchaser who made the Rebate Reservation Request of the

request to be reserved against the Nonresidential Pool or the

amount of the Rebate Reservation and the date on which

Residential Pool, depending on whether the Rebate

such Rebate Reservation expires by mailing a Rebate

Reservation Request describes a Nonresidential or a

Confirmation and Claim Form to the Purchaser.

Residential Qualifying System and assign such Rebate
Reservation Regquest to a list of Nonresidential Rebate

4.2.4 Modification of Rebate Reservation Request.
A Purchaser may request in writing a modification of a

Reservation Requests (the “Nonresidential List”) or alist of

Rebate Reservation Request at any time prior to the

Residential Rebate Reservation Requests (the “Residential

disbursement of the Energy Alternatives Rebate requested.

List”). Second, it will assign a unigue consecutive number

A request for a modification of a Rebate Reservation

to each such Rebate Reservation Request within either the

Request, other than aminor modification, will be treated as a

Nonresidential List or the Residential List based on the
chronological order of the date on which such form was

new Rebate Reservation Request, and the State Energy
Office will evaluate the request for modification as such.

submitted in complete form (a “Rebate Reservation The State Energy Office will exercise its discretion in
Number™). determining whether a requested modification is considered

4.2.3 Reservation of Energy Alternatives Rebate.
When the State Energy Office assigns a Rebate Reservation

“minor.”  _Upon receipt of a request for modification of a
Rebate Reservation Reguest that the State Energy Office

Number to a Rebate Reservation Request, provided that

does not consider minor, any prior Rebate Reservation made

sufficient previously unreserved funds are available for

by the State Energy Office with respect to the Rebate

Energy Alternatives Rebates in the Nonresidential Pool (in

Reservation Request sought to be modified will expire. The

the case of Nonresidential Rebate Reservation Requests) or

State Energy Office will evaluate the modified request. If it

the Residential Pool (in the case of Residentia Rebate

determines (i) that the modified Rebate Reservation Request

Reservation Requests), the State Energy Office shall reserve

Form and any accompanying documentation are accurate

the amount of the Energy Alternatives Rebate so requested

and (ii) that the modified project being proposed is a

(subject to the applicable limitations) against the fundsin the

Qualifying System, the State Energy Office shal assign a
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new Rebate Reservation Number to the modified Rebate

Reservation expires in accordance with Section 4.2.3 or

Reservation Reguest and proceed in accordance with Section

Section 4.2.4 hereof without the corresponding Energy

4.2.3.
4.3. Clam for and Disbursement of Energy

Alternatives Rebate’'s having been disbursed in accordance
with Section 4.3 hereof, the funds within either the

Alternatives Rebate. |If the State Energy Office makes a

Nonresidential Pool or the Residential Pool of the

Rebate Reservation with respect to a Rebate Reservation

Environmental Incentive Fund that have been set aside as

Request Form, after the Qualifying System described in such

available for Energy Alternatives Rebates shall be increased

Rebate Reservation Reguest Form has been Placed in

by the amount of such expired undisbursed Rebate

Service and prior to the expiration date of such Rebate

Reservation.

Reservation, the Purchaser may request disbursement of the
Energy Alternatives Rebate that was the subject of the
Rebate Reservation by submitting to the State Energy Office
at the address set forth in Section 4.2.1 a copy of the Rebate
Confirmation and Claim Form that the State Energy Office
sent to the Purchaser after assigning a Rebate Reservation
Number. The Purchaser must complete the section of the
Rebate Confirmation and Claim Form entitled “Rebate
Claim Form” together with all documentation required by
the Program Documentation Checklist to accompany such
Rebate Confirmation and Claim Form. The State Energy
Office must receive the Rebate Confirmation and Claim
Form and al accompanying documentation prior to the
expiration date of the Rebate Reservation specified in the
Rebate Confirmation and Claim Form. The State Energy
Office will evaluate the Rebate Confirmation and Claim
Form and the required accompanying documentation. In
performing such evaluation, the State Energy Office may
make an inspection of theinstalled system. If there are only
minor modifications to the Rebate Reservation Request or
the Qualifying System, as Placed in Service, that are
described in the Rebate Confirmation and Claim Form, the
State Energy Office will process payment of the Energy
Alternatives Rebate within 30 days of receipt of the Rebate
Confirmation and Claim Form. The State Energy Office will
ordinarily request DEDO to pay the Energy Alternatives
Rebate to the Purchaser; however, if the Purchaser so
requests in writing, the State Energy Office will request
DEDO to pay the Energy Alternatives Rebateto the Retailer.
If modifications to the Rebate Reservation Reguest or the
Qualifying System, as Placed in Service, that are described
in the Rebate Confirmation and Claim Form are deemed by
the State Energy Office to be other than minor, the Rebate
Confirmation and Claim Form will be treated as a request for
modification of the origina Rebate Reservation Request and
processed in accordance with Section 4.2.3 and 4.2.4.

4.4 Maintenance of Balances of Nonresidential Pool
and Residential Pool within the Environmental Incentive
Fund Available for Energy Alternatives Rebates. When the
State Energy Office makes a Rebate Reservation pursuant to
Section 4.2.3 hereof, the funds within either the
Nonresidential Pool or the Residential Pool (as the case may
be) of the Environmental Incentive Fund that have been set
aside for Energy Alternatives Rebates shall be reduced by
the amount of such Rebate Reservation. Whenever a Rebate
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Symbol Key

Roman type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new text
added at the time of the proposed action. Language which is strieken through indicates text being deleted. [Bracketed Bold
language] indicates text added at the time the final order was issued. [Braeketed-strekenthredgh] indicates language
deleted at the time the final order was issued.

Final Regulations

The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is published in
the Register of Regulations. At the conclusion of all hearings and after receipt within the timeallowed of all written materials,
upon all the testimonial and written evidence and information submitted, together with summaries of the evidence and
information by subordinates, the agency shall determine whether a regulation should be adopted, amended or repealed and
shall issueits conclusion in an order which shall include: (1) A brief summary of the evidence and information submitted; (2
A brief summary of its findings of fact with respect to the evidence and information, except where arule of procedure is being
adopted or amended; (3) A decision to adopt, amend or repea a regulation or to take no action and the decision shall be
supported by its findings on the evidence and information received; (4) The exact text and citation of such regulation adopted
amended or repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under
which the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals aregulation shall be not less than 10 days from the
date the order adopting, amending or repealing aregulation has been published in itsfina form in the Register of Regulations,
unless such adoption, anendment or repea qualifies as an emergency under 8101109.

DEPARTMENT OF Robert G. Gibbs, Esquire. Notice of the public hearing to

consider the proposed amendments to the Rules and
ADMINISTRATIVE SERVICES Regulations was published in the Delaware Register of

Regulations dated August 1, 2001, and two Delaware

[REAL ESTATE COMMISSION| newspapers of general circulation, in accordance with 29

24 DE Admin. Code 2900 Del.C. § 10115. The public hearing was held on September
StaIutory Authority: 24 Delaware Code, 13, 2001 at 9:00 am. in Dover, Delaware, as duly naticed,
Section 2905(a)(1), (24 Del.C. §2905(a)(1)) and at which aquorum of the Commission was present. The

Commission deliberated and voted on the proposed revisions
to the Rules and Regulations. This is the Commission’s
Decision and Order ADOPTING the amendments to the
Rules and Regulations as proposed.

Order Adopting Rules and Regulations

AND NOW, this 11th day of October, 2001, in
accordance with 29 Del.C. § 10118 and for the reasons stated
hereinafter, the Real Estate Commission of the State of
Delaware (hereinafter “the Commission”) enters this Order
adopting amendments to Rules and Regulations.

Il. Evidence and Information Submitted

The Commission received no written comments in
response to the notice of intention to adopt the proposed
revisions to the Rules and Regulations. No public comment
was received at the September 13, 2001 hearing regarding
the proposed revisions.

I. Nature of the Proceedings

Pursuant to the Commission’'s authority under 24 Del.C.
§ 2905(a)(1), the Commission proposed to revise its existing
Rules and Regulations to revise and clarify the rules and
regulations regarding escrow accounts by inserting a new
rule addressing the requirements for transfer of fees or
specified amounts when the real estate transaction is a non-
recurring residential rental agreement of less than one
hundred twenty (120) days. The Commission’s proposal to
revise the rules and regulations resulted from a request for
rulemaking pursuant to 29 Del.C. § 10114 initiated by

I11. Findingsof Fact and Conclusions

1. The public was given notice of the proposed
amendments to the Rules and Regulations and offered an
adequate opportunity to provide the Commission with
comments.

2.  The proposed amendments to the Rules and
Regulations are necessary to clarify the requirements for
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transfers of amounts in an escrow account when the real
estate transaction is a non-recurring residentia rental
agreement of less than one hundred twenty (120) days. The
proposed amendments will assist licensees in understanding
their responsibilities regarding escrow accounts and will also
provide protection to the public.

3. The Commission concludes that it has statutory
authority to promulgate rules and regulations pursuant to 24
Del.C. § 2905(a)(1).

4. For the foregoing reasons, the Commission
concludes that it is necessary to adopt amendments to its
Rules and Regulations, and that such amendments are in
furtherance of its objectives set forth in 24 Del.C. Chapter
29.

IV. Decision and Order to Adopt Amendments

NOW, THEREFORE, by unanimous vote of a quorum
of the Commission, IT IS ORDERED, that the Rules and
Regulations are approved and adopted in the exact text as set
forth in Exhibit A attached hereto. The effective date of this
Order is ten (10) days from the date of its publication in the
Delaware Register of Regulations pursuant to 29 Del.C. §
10118(g).

By Order of the Real Estate Commission
(Asauthenticated by a quorum of the Commission)
Mary B. Parker, Chairperson, Public Member

Marvin R. Sachs, Vice Chairperson,
Professiona Member
Joseph P. Connor, Jr., Secretary, Professional Member
Ann K. Baker, Professional Member
Judy L. Bennett, Public Member
John R. Giles, Professional Member
James D. McGinnis, Professional Member
Marcia Shihadeh, Public Member

* Note: No changes were made to the regulation as
originally proposed and published in the August 2001
issue of the Register at page 231 (5 DE Reg. 231).
Therefore, the final regulation is not being republished.
Please refer to the August 2001 issue of the Register or
contact the Real Estate Commission.

DIVISION OF PROFESSIONAL REGULATION
REAL ESTATE COMMISSION
24 DE Admin. Code 2925
Statutory Authority: 24 Delaware Code,
Section 2905(a)(1), 2911(b)
(24 Del.C. 82905(a)(1), §2911(b))

Order Adopting Guidelinesfor Fulfilling The Delaware
Real Estate Education Requirements

AND NOW, this 11th day of October, 2001, in
accordance with 29 Del.C. § 10118 and for the reasons stated
hereinafter, the Real Estate Commission of the State of
Delaware (hereinafter “the Commission”) enters this Order
adopting amendments to its Guidelines for Fulfilling the
Delaware Real Estate Education Requirements.

I. Nature of the Proceedings

Pursuant to the Commission’s authority under 24 Del.C.
88 2905(a)(1), and 2911(b), the Commission proposed to
revise its existing Guidelines for Fulfilling the Delaware
Real Estate Education Requirements to revise and clarify the
education guidelines regarding program criteriato reflect the
approva of courses that have been certified through the
Association of Real Estate License Law Officials Distance
Education Certification Program. Notice of the public
hearing to consider the proposed amendments to the
Guiddines for Fulfilling the Delaware Real Estate Education
Requirements was published in the Delaware Register of
Regulations dated August 1, 2001, and two Delaware
newspapers of general circulation, in accordance with 29
Del.C. 810115. The public hearing was held on September
13, 2001 at 9:30 am. in Dover, Delaware, as duly naticed,
and at which aquorum of the Commission was present. The
Commission deliberated and voted on the proposed revisions
to the Guidelines for Fulfilling the Delaware Rea Estate
Education Requirements.  This is the Commission’s
Decision and Order ADOPTING the amendments to the
Guiddines for Fulfilling the Delaware Real Estate Education
Requirements as proposed.

Il. Evidence and Information Submitted

The Commission received no written comments in
response to the notice of intention to adopt the proposed
revisions to the Guidelines for Fulfilling the Delaware Real
Estate Education Requirements. At the September 13, 2001
hearing, public comment was received from Eugene
Millman and John Osborne regarding the proposed
revisions. Mr. Millman indicated that he and Mr. Osborne
were present to give support to the proposed revisions
dealing with the Association of Real Estate License Law
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Officials (“ARELLQO") certification of distance learning
programs and expressed their belief that such amendments
comprise movement in the right direction. Notwithstanding
general support of the proposed revisions, Mr. Osborne
stated that in his view the proposed phrasing of Guideline
6.1.2.3 is confusing, and he recommended that an entirely
new and separate rule be drafted that would stand alone
elsewhere in the guidelines. In his opinion, the proposed
Guideline is unclear and potentially subject to varying
interpretation by members of the Rea Estate Education
Committee of which heisamember.

I11. Findingsof Fact and Conclusions

1. The public was given notice of the proposed
amendments to the Guidelines for Fulfilling the Delaware
Real Estate Education Requirements and offered an adequate
opportunity to provide the Commission with comments. The
Commission considered the comments received from the
public, and determined that it was desirable to adopt the
proposed amendments as written.

2. The proposed amendments to the Guidelines for
Fulfilling the Delaware Real Estate Education Requirements
are necessary to clarify that courses that have been certified
through ARELLO’s Distance Education Certification
Program are approved by the Commission, while other
correspondence courses and learning courses not under the
direct supervision of a certified instructor are not approved.
The proposed amendments will assist licensees in
understanding courses of instruction that are acceptable for
credit.

3. The Commission concludes that it has statutory
authority to promulgate rules and regulations pursuant to 24
Del.C. 82905(a)(1), and to publish guidelines as to
acceptable courses of instruction, seminars and lectures in
accordance with 24 Del.C. § 2911(b).

4. For the foregoing reasons, the Commission
concludes that it is necessary to adopt amendments to its
Guidelinesfor Fulfilling the Delaware Real Estate Education
Requirements, and that such amendments are in furtherance
of its objectives set forth in 24 Del.C. Chapter 29.

IV. Decision and Order to Adopt Amendments

NOW, THEREFORE, by unanimous vote of a quorum
of the Commission, IT 1S ORDERED, that the Guidelines
for Fulfilling the Delaware Real Estate Education
Requirements are approved and adopted in the exact text as
set forth in Exhibit A attached hereto. The effective date of
this Order is ten (10) daysfrom the date of its publication in
the Delaware Register of Regulations pursuant to 29 Del.C. §
10118(g).

By Order of the Real Estate Commission
(Asauthenticated by a quorum of the Commission)
Mary B. Parker, Chairperson, Public Member

Marvin R. Sachs, Vice Chairperson, Professional
Member

Joseph P. Connor, Jr., Secretary, Professional Member

Ann K. Baker, Professiona Member

Judy L. Bennett, Public Member

John R. Giles, Professional Member

James D. McGinnis, Professional Member

Marcia Shihadeh, Public Member

* Note: No changes were made to the regulation as
originally proposed and published in the August 2001
issue of the Register at page 238 (5 DE Reg. 238).
Therefore, the final regulation is not being republished.
Please refer to the August 2001 issue of the Register or
contact the Real Estate Commission.

DI1VISION OF PROFESSIONAL REGULATION
BOARD OF CLINICAL SocCIAL WORK
EXAMINERS
24 DE Admin. Code 3900
Statutory Authority: 24 Delaware Code,
Section 3906(1) (24 Del. C. 83906(1))

[Order Adopting Rules and Regulationg

AND NOW, this 17th day of September, 2001, in
accordance with 29 Del.C. § 10118 and for the reasons stated
hereinafter, the Board of Clinical Social Work Examiners of
the State of Delaware (hereinafter “the Board”) enters this
Order adopting amendments to Rules and Regul ations.

I. Nature of the Proceedings

Pursuant to the Board’'s authority under 24 Del.C.
83906(1), the Board proposed to reviseits existing Rules and
Regulations to permit a specified portion of the professional
supervision requirement relating to the work experience that
applicants must demonstrate in order to be licensed to be
accomplished by live videoconferencing. Notice of the
public hearing to consider the proposed amendments to the
Rules and Regulations was published in the Delaware
Register of Regulations dated April 1, 2001, and two
Delaware newspapers of general circulation, in accordance
with 29 Del.C. § 10115. The public hearing was held on
May 14, 2001 at 9:30 am. in Dover, Delaware, as duly
noticed, and at which a quorum of the Board was present.
The Board deliberated and voted on the proposed revisions
to the Rules and Regulations. This is the Board's Decision
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and Order ADOPTING the amendments to the Rules and
Regulations as proposed.

I1. Evidence and I nformation Submitted

The Board received written comments from Ms. Rita
Mariani, Chairperson, State Council for Persons with
Disahilities, in response to the notice of intention to adopt
the proposed revisions to the Rules and Regulations. Ms.
Mariani made several observations while endorsing the
concept of the proposed revisions. Ms. Mariani
recommended that the Board modify the heading for Section
2.0 to refer to “Professional Supervision During 2 Year
Internship- Title 24 Del.C. Sec. 3907.” Ms. Mariani also
noted her belief that the actua hours of supervision may vary
considerably from month to month. Finally, Ms. Mariani
noted that videoconferencing supervision may reduce
unnecessary travel time or enhance the availability of
supervision in rural areas. At the May 14, 2001 hearing, the
Board received no comment from the public.

[11. Findings of Fact and Conclusions

1. The public was given notice of the proposed
amendments to the Rules and Regulations and offered an
adequate opportunity to provide the Board with comments.
The Board considered the comments received, and
determined that while the comments overall endorsed the
concept of the proposed revisions, some of the comments
were not substantive and others did not directly address the
proposed revisions.

2.  The proposed amendments to the Rules and
Regulations are necessary to permit a specified portion of
required supervisory contact to be accomplished by live
videoconferencing, while expressly disallowing supervision
by telephone or email. The proposed amendments will
assist applicants in understanding the professional
supervision requirements for the work experience that they
must demonstrate in order to obtain alicense.

3. TheBoard concludes that it has statutory authority to
promulgate rules and regulations pursuant to 24 Del. C. §
3906(1).

4. For the foregoing reasons, the Board concludes that it
is necessary to adopt amendments to its Rules and
Regulations, and that such amendments arein furtherance of
its objectives set forth in 24 Del. C. § 3901.

IV. Decision and Order to Adopt Amendments

NOW, THEREFORE, by unanimous vote of a quorum
of the Board, IT IS ORDERED, that the Rules and
Regulations are approved and adopted in the exact text as set
forth in Exhibit A attached hereto. The effective date of this
Order is ten (10) days from the date of its publication in the

Delaware Register of Regulations pursuant to 29 Del.C. §
10118(g).
By Order of the Board of Clinical Social Work
Examiners
(Asauthenticated by a quor um of the Board)
Grace A. Pesikey, LCSW, President, Professional
Member
MariaM. Carroll, Ph.D., LCSW, Vice President,
Professional Member
Robb H. Carter, Public Member
Mack Davis, Public Member
Malisa Knox, LCSW, Professional Member
Timothy J. Toole, LCSW, Professional Member
Jymace Wescott, Public Member

* Note: No changes were made to the regulation as
originally proposed and published in the April 2001 issue
of the Register at page 1591 (4 DE Reg. 1591). Therefore,
thefinal regulation isnot being republished. Pleaserefer
to the April 2001 issue of the Register or contact the
Board of Clinical Social Work Examiners.

DEPARTMENT OF HEALTH AND
SOCIAL SERVICES
DivISION OF LONG TERM CARE
RESIDENTS PROTECTION
Statutory Authority: 11 Delaware Code,
Chapter 85 (11 Del.C. Ch. 85)

Delaware Regulationsfor the
Delaware Adult Abuse Registry

Nature of the Proceedings:

The Department of Health and Social Services, Division
of Long Term Care Residents Protection (DLTCRP)
initiated proceedings in accordance with 29 Delaware Code
Chapter 101 to adopt Regulations Governing the Adult
Abuse Registry. On June 1, 2001 DLTCRP published
proposed regulations in the Register of Regulations and
received written and verbal comments at public hearings on
July 9 and July 12.

Subsequently, the Department of Heath and Socia
Services, Division of Long Term Care Residents Protection
revised and republished proposed Regulations Governing the
Adult Abuse Registry on September 1, 2001. The revised
and republished proposed regulations incorporate most
comments received at the July public hearings.

Additional written and verbal comments were received
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a public hearings held October 1 and October 5. DLTCRP
reviewed and evaluated all the comments; and the evaluation
of those comments received at the July public hearings but
not incorporated into the proposed regulations republished
on September 1, as well as those comments received at the
October public hearings, are in the accompanying Summary
of Evidence.

Findings of Fact:

The Department of Health and Social Services finds that
the proposed regulations, as set forth in the attached copy,
should be adopted as final regulations. Therefore, it is
ordered that the proposed Regulations Governing the Adult
Abuse Registry are adopted effective November 10, 2001.

Vincent P. Meconi, Secretary, DHSS
10.15.2001

Summary of Evidence:

The proposed regulations elicited comments which are
summarized and responded to asfollows:

The proposed regulations provide that a person placed
on the Adult Abuse Registry shall have the right to appeal
the hearing officer’s decision to Superior Court within a 30
day period after the finding. One comment suggested that
the length of time for an appeal be extended to 60 days.
However, since 30 days accords with the time period for
appeals to Superior Court under the Administrative
Procedures Act, the time period of 30 days is being retained
in these regulations.

Two comments were received urging that the
regulations include a listing of specific lengths of time an
individual would be placed on the Adult Abuse Registry for
specific offenses. DLTCRP believes it is impractical to
attempt to categorize every type of incident. However,
DLTCRP is concerned that similar offenses be treated
similarly. Therefore, DLTCRP will take steps to ensure
equitable treatment and may consider afuture revision of the
regulationsif such arevision appears warranted.

The regulations include a provision permitting an
individua to petition to have his/her name removed from the
Registry by demonstrating improved behavior through work
references. One comment asked how such references may
be provided from outside of the health care sector. The
intent of the regulation is to consider references submitted by
any employers, including employers outside the health care
sector, who find the individual demonstrates conduct that
warrants reconsideration of placement on the Registry.

The proposed regulations provide that when an
individual petitions for removal from the Adult Abuse
Registry, DLTCRP will respond within 60 days. A
commenter suggested that the response time be shortened to

30 days. However, inasmuch as the consideration of the
petition may include interviews of appropriate parties,
DLTCRP believes that the 60 day time period is more
reasonable.

A comment was also received urging that DLTCRP
provide a list of reasons that a petitioner would be denied
when requesting removal from the Registry. Since the
petitioner’'s conduct resulted in hisher placement on the
Registry, the burden is on the petitioner to demonstrate
improved conduct. An evaluation of that conduct would be
the basisfor removal or denial of removal from the Registry.
Therefore, a list of reasons for denial of remova from the
Registry is not necessary.

Two comments suggested that facilities also be required
to request an Adult Abuse Registry check on volunteers.
DLTCRP lacks the statutory authority to include such a
reguirement in the regulations.

The regulations specify the information to be provided
in the notice to an individual following the completion of an
investigation which resultsin the entry of the person’s name
on the Adult Abuse Registry. One commenter appeared to
believe that the investigation referenced would be an
investigation performed preliminarily by another state
agency; and theinvestigator would not be ableto provide the
information. The regulation instead refers to the
investigation concluded by DLTCRP and specifically makes
mention of the “Division” which is defined as the Division
of Long Term Care Residents Protection.

A comment called attention to the references to the
word “facility” and suggested that “facility” be changed to
“facility/State agency” to take into account individuals
providing servicesin the community who are covered by the
regulations. DLTCRP does not consider this change
necessary because the regulations define “Nursing Facility
and Similar Facility” to include facilities providing
community-based services.

One comment requested that the power of the hearing
officer to compel the attendance of witnesses and the
production of evidence be clarified to refer solely to
witnesses and evidence requested by the state or the
individual requesting the hearing. DLTCRP does not
believe that either the statute or the regulations envision a
role for the hearing officer which would include compelling
the attendance of any witness or the production of any
evidence other than that requested by parties to the hearing.
Therefore, this change is not included in the regulations, but
will be reconsidered in the future if necessary.

Finally, one commenter objected to the inclusion of
“psychiatric units of acute care hospitals” in the definition of
“Nursing Facility and Similar Facility.” Accordingly, the
fina regulations have removed the phrase “ psychiatric units
of acute care” from the regulations and replaced it with the
language directly from the statute. Since that change is
made to conform with the statute, DLTCRP does not believe
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that such a change requires afurther public hearing. {G) “rtirm-adult-means-any-person-18-yearsof ageof
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Section |:. Definitions

"Abuse" shall have the same meaning as contained in
16 Del. C., § 1131, and shall include mistreatment, neglect
and financial exploitation as defined therein.

" Child Care Facility" means any child care facility
which is required to be licensed by the Department of
Servicesfor Children, Youth and Their Families.

"Contractor” means an entity under contract to
provide services for more than 20 hours per week
(agaregate) and for more than six weeks in a twelve month
period for a hedth care service provider, and whose
employees have the opportunity for direct access to persons
receiving care. For purposes of these regulations, contractor
does not include construction contractors.

' Department” means the Department of Heath and
Social Services.

"Direct Access' means the opportunity to have
personal contact with persons receiving care during the
course of one's assigned duties.

"Division" means the Division of Long Term Care
Residents Protection.

"Health Care Service Provider" means any person or
entity that provides services in a custodial or residential
setting where health, nutritional or personal careis provided
for persons receiving care, including but not limited to,
hospitals, home health care agencies, adult care facilities,
temporary employment agencies and contractors that place
employees or otherwise provide services in custodial or
residential settings for persons receiving care, and hospice
agencies. Health Care Service Provider does not include any
private individual who is seeking to hire a self-employed
health caregiver in aprivate home.

"Nursing Facility and Similar Facility” means any
facility required to be licensed under 16 Del. C., Ch. 11.
This includes, but is not limited to, facilities commonly
caled nursing homes, assisted living facilities, intermediate
care facilities for persons with mental retardation,
neighborhood group homes, family care homes and rest
residential care facilities. Also included are the Stockley
Center, the Delaware Psychiatric Center and fpsyehiatre
writsof-aeute-care}l hospitals certified by the Department of
Health and Social Services pursuant to 16 Del. C., 8 5001 or
5136.

“Person Receiving Care" means any person who,

because of hig/her physical or mental condition, requires a
level of care and services suitable to his/her needs to
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contribute to his’/her health, comfort and welfare.
"Person Seeking Employment” means any person

against whom an allegation of adult abuse has been made in
accordance with the timeframes delineated in 16 Del. C., 8

applying for employment with or in a heath care service

1134(d).

provider, nursing facility or similar facility that may afford
direct access to persons receiving care at such facility, or a

(B) If the investigation substantiates pending appeal
that the alleged abuse occurred, the Division's Investigations

person applying for licensure to operate a child care facility.

Unit Chief shall enter on the Adult Abuse Reqistry, with a

It shall also include a self-employed health caregiver who

finding of "Substantiated Pending Appeal," the individual's

has direct accessin any private home.
"Substantiated Pending Appeal" refers to  a

name, date/time of the incident, a description of same and
the length of timethe finding shall remain on the Reqgistry.

placement on the Registry based on an investigative finding
prior to the subject exercising his/her right to appeal.

" Substantiated Abuse" means that, weighing the facts
and circumstances, a reasonable person has concluded by a

(C) The Division may accept preliminary investigations
by_a state agency or an entity contracted by a state agency.
The Division will review and may revise the findings upon
further investigation.

preponderance of evidence that the identified individual has
committed adult abuse for the purpose of placement on the

(D) Upon placement of a person on the Adult Abuse
Reqistry, the Division will notify the facility from which the

Adult Abuse Reqgistry.

Section 2 Useof Registry
(A) No health care service provider, to include nursing

and similar facilities, or child care facility shall hire any

complaint originated as well as the current employer, if
different, and the victim that the person is on the Registry as
"Substantiated Pending Appeal.”

Section 4: _Administrative Hearings

person seeking employment or retain _any contractors
without requesting and receiving an Adult Abuse Reqistry

(A) _An individual against whom an alegation is
substantiated pending appeal shall be notified by certified

check for such person.
(1) Any employer who is required to request an

mail at hisher home address, to be followed by written
noticein care of hig’her current employer at the discretion of

Adult Abuse Registry check shall obtain a statement signed

the Division, that his’her name has been entered on the Adult

by the person seeking employment wherein the person

Abuse Registry and shall be offered a right to an

authorizes a full release for the employer to obtain the

administrative hearing. The burden of proof in such hearing

information provided pursuant to such a check. Said

shall be on the Division. Individuals shall be informed upon

authorization shall include the following language: "1 hereby

completion of the investigation of the following:

release the indicated employer to obtain from the Division of
Long Term Care Residents Protection any information
concerning me which may be on the Adult Abuse Registry

(1) Thedate and time of the incident.
(2) The name and type of facility where the
incident occurred.

pursuant to 11 Del. C., § 8564."
(2) When exigent circumstances exist which reguire
an_employer to fill a position in order to maintain the

(3) A brief description of the incident.
(4) Length of time thefinding remains on the Adult
Abuse Registry.

required or desired level of service, the employer may hirea
person seeking employment on a conditional basis after the

(B) All requests for an administrative hearing must be
received in writing, postmarked within 30 days of the date of

employer has requested an Adult Abuse Registry check.
(3) _The person shall be informed in writing, and

the notice that a finding of abuse has been substantiated
pending appeal. The Director or hisher designee shall

shall acknowledge in writing, that his or her employment is

dismiss untimely requests for hearing except when the

conditional, and contingent upon receipt of the Adult Abuse

Reqistry check.
(B) Private individuals seeking to hire an individual to

individual submits evidence of good cause.
(C) Anindividual who failsto request an administrative

hearing as described above shall have his’her nhame and

provide healthcare services in a private residence may

information regarding the incident changed from afinding of

request the Division to determine if the potential employeeis

"Substantiated Pending Appead" to a finding of

listed on the Adult Abuse Registry. A short letter of request

"Substantiated Abuse' on the Adult Abuse Registry. At that

aong with a release form signed by the prospective

time the Division shall notify the individual, the facility from

employee may be mailed or faxed to the Division of Long

which the complaint originated as well as the current

Term Care Residents Protection (DLTCRP) # 3 Mill Road,

employer, if different, and the victim that the individual is on

Suite 308, Wilmington, DE 19806, fax number (302) 577-

the Reqistry with afinding of "Substantiated Abuse.”

6673.

Section 3: Investigation of Adult Abuse
(A) The Division shall investigate any individual

(D) An individual who has entered a plea or who has
been convicted by a court of law of adult abuse shall have
the right to an administrative hearing solely to challenge the
proposed length of time of registration on the Adult Abuse
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Reqistry. Section 6: Removal of a Person from the Adult Abuse

(E) The hearing officer shall have the power to compe

the attendance of witnesses and the production of evidence.
Under no circumstance shall the hearing officer order the

Reqistry
(A)  The Department shall be authorized to remove a
person from the Adult Abuse Registry before the expiration

release of the investigative report and documents attached

of hislher registration period when the Department deems

thereto, provided however, the hearing officer may order the

that the person no longer poses a threat to any person

rel ease of statements of witnesses.

(F) The hearing officer should receive requests for
witnesses and/or the production of evidence no less than ten
business days prior to the hearing date.

(G) The individual shall be afforded an opportunity to

receiving care in accordance with 11 Del. C., § 8564(q).

(B) A person whose name has been placed on the Adult
Abuse Reqistry shall have the right to petition the Division,
in_writing, for the removal of hisher name from the
Reqistry. Said petitioner must demonstrate:

appear with or without an attorney, submit documentary

evidence, present witnesses, and question any witness the
Division presents. Limited continuances shall be granted for

good cause.
(H) If, at the conclusion of the hearing, the hearing

(1) A minimum of twelve months has passed since
his/her placement on the Reqgistry.

(2) Affirmative steps have been taken to correct
behavior that led to placement on the Reqgistry, i.e. anger
management counseling, drug/alcohol treatment, sensitivity

officer concludes by a preponderance of evidence, that the

training, etc.

identified individual has committed adult abuse, for the
purpose of placement on the Adult Abuse Reqgistry, a notice

(3) Demonstrated improved behavior through work
references.

of "Substantiated Abuse" shall be placed on the Adult
Abuse Registry. If, at the conclusion of the hearing, the

(C) The Division will evaluate the information provided
by the petitioner and respond in writing within 60 days of

hearing officer concludes that the individual has not

receipt of all information provided by the petitioner. The

committed adult abuse, the finding of "Substantiated

Division is authorized to grant or deny the removal based on

Pending Appeal" shall be removed from the Adult Abuse

the review of the information presented. If the Division

Reqistry.
(1) The hearing officer shall render a written decision

denies the request, the petitioner may reqguest a hearing to
appeal the denial, or reapply for the removal after 6 months

within thirty working days of the hearing and will notify the

or when the petitioner can produce evidence of performance

individual, the Division, the facility and the victim of the

of the affirmative steps listed above.

decision. The notice will specify the reasons for the decision
and, if the finding is substantiated, the length of time the
finding of substantiated abuse shall remain on the Adult

Abuse Reqistry.
(J) Any person placed on the Adult Abuse Reqgistry shall

Section 7: Disclosure of Adult Abuse Registry Records
Except as otherwise provided in these regulations, the

dissemination of information contained in the Adult Abuse
Reqistry shall be limited as follows:

have the right to appeal the decision within thirty days of the
finding. The decision of the hearing officer may be appealed

(A) Hearing Officer Opinions shall be released upon
request to the following:

on the record to Superior Court.

Section 5: L ength of Time on the Adult Abuse Reqistry

(1) The subject of the hearing.
(2) A victim identified by name in the record or
his/her legal representative.

(A) The length of time on the Adult Abuse Reqgistry
shall be based on the seriousness of the incident and whether

(3) Law enforcement officials pursuant to an
officia investigation.

there exists a pattern of adult abuse. Evidence of mitigating
circumstances may be considered.

(B) The names of registrants with findings of abuse,
neglect or misappropriation entered on the Registry of Nurse

(4) The Long Term Care Ombudsman pursuant to a
complaint from avictim identified in the record.

(5)  The Medicaid Fraud Control Unit of the
Department of Justice.

Aides created pursuant to 42 CFR 8 483 shall be entered on
the Adult Abuse Reqistry with a finding of substantiated

(6) The Division of Professional Regulation if a
finding of substantiated abuse pertains to a licensed

abuse. There shall be a right of appeal for findings entered

professional.

on the Adult Abuse Registry under this section solely to
challenge the proposed length of time of registration on the
Adult Abuse Reqgistry.

(C) Upon final disposition of the allegation, the Division
shall notify, in writing, the victim, the facility where the

(B) Investigative files shall be released upon request to:

(1) Law enforcement officials pursuant to an
official investigation.

(2) The Medicaid Fraud Control
Department of Justice.

Unit of the

incident occurred as well as the current employer of the
individual, if different, of the final disposition.

(3) Rights protection agencies otherwise entitled
under applicable federal or state law.
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ADDENDUM
REPORTING TO NURSE AIDE REGISTRY

In accordance with 42 CFR § 483, the Division of Long
Term Care Residents Protection will report findings of abuse
to the Nurse Aide Registry under the following procedure:

1. When the Division has substantiated pending appeal
a finding of abuse, neglect, mistreatment or financial
exploitation against a certified nurse assistant, a
determination will be made whether the substantiated
findings meet the criteria required in the federal regulations
or the criteriain state statute and regulations.

2. If the findings support the criteria for abuse,
mistreatment or misappropriation of property in the federal
regulations, the certified nurse assistant will be notified that
his’lher name is both reported to the Nurse Aide Registry and
placed on the Adult Abuse Registry, and that he/she has a
right to a hearing. The CNA will also be notified that, with
regard to the Nurse Aide Reqistry, a substantiated finding
will result in a lifetime prohibition against employment in a
federally certified facility.

3. If the findings support the criteria for neglect in the
federal regulations, the certified nurse assistant will be
notified that hisher name is both reported to the Nurse Aide
Registry and placed on the Adult Abuse Registry, and that
he/she has a right to a hearing. The CNA will also be
notified that, with regard to the Nurse Aide Reqgistry, a
substantiated finding of neglect will result in a lifetime
prohibition against employment in a federally certified
facility. However, the CNA will be further informed of his/
her right to petition the Division to have the report removed
from the Nurse Aide Registry in accordance with
§1819(g)(1)(D) of the Social Security Act.

4. Thenoticeto the certified nurse assistant will include
an explanation that the hearing described in the Adult Abuse
Reqistry regulations will also consider the placement of the
CNA on the Nurse Aide Registry. The CNA will be
informed that if the evidence presented at a hearing does not
warrant _a finding of abuse, neglect, mistreatment or
misappropriation of property under the federal regulations,
the evidence will be considered to determine whether it
meets the criteria for abuse, neglect, mistreatment or
financial exploitation under the state Adult Abuse statute.

DiviSION OF LONG TERM CARE
RESIDENTS PROTECTION
Statutory Authority: 16 Delaware Code,
Chapter 11 (16 Del.C. Ch. 11)

Delaware Regulationsfor Group Home Facilities for
Personswith Aids

Nature of the Proceedings:

The Department of Health and Social Services, Division
of Long Term Care Residents Protection (DLTCRP)
initiated proceedings in accordance with 29 Delaware Code,
Chapter 101 to adopt Regulations for Group Home Facilities
For Persons With AIDS. On June 1, 2001, DLTCRP
published proposed regulations in the Register of
Regulations and received written and verbal comments at a
public hearing on July 12.

The Department of Health and Social Services, Division
of Long Term Care Residents Protection revised the
proposed regulations in response to comments at the July
hearing and republished the revised regulations in the
September Register of Regulations. A second public hearing
was held October 5, 2001.

Additional written comments were received at the
second hearing. DLTCRP reviewed and evaluated al the
comments, and the evaluation of those comments not
incorporated into the revised proposed regulations
republished on September 1 are in the accompanying
Summary of Evidence.

Findings of Fact:

The Department of Health and Social Services finds that
the proposed regulations, as set forth in the attached copy,
should be adopted as fina regulations. Therefore, it is
ordered that the proposed Regulations for Group Home
Facilities For Persons With AIDS are adopted effective
November 10, 2001.

Vincent P. Meconi, Secretary, DHSS
10.15.2001

Summary of Evidence:

Comments on the proposed regulations have been
received and evaluated as follows:

The regulations permit a Group Home for Persons with
AIDS to have as many as 16 beds, an increase from 8 bedsin
the current regulations. One comment expressed concern at
theincreasein size. DLTCRP, however, is responding to the
need, as experienced by the provider, for servicesfor alarger
number of individuals whose health status is appropriate for
a group home. Further, under the provisions of the Life
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Safety Code, a facility with up to 16 beds is considered a
small facility, so these regulations will now conform to the
Life Safety Code.

A comment also objected to the removal from the
regulations of both a regulation pertaining to suspension or
revocation of alicense and an appendix to the regulations.
In both instances, the portions removed either repeated the
statute or paraphrased the statute. DLTCRP intends to
ensure that copies of the statute are made available so that
readers see the complete and accurate text of the statute.

Similarly, a comment called attention to the language in
the current regulations which referenced an advance
directive in two different regulations. The comment
indicated that both references should be retained. However,
the references were repetitive and, therefore, one has been
deleted.

In another comment, pertaining to grab bars and dlip
resistant surfaces for showers and tubs, a comment noted
that the regulations had been diluted. In fact, the proposed
regulations contain no substantive change from the current
regulations, but simply reflect the condensation of two
regulationsinto one.

In the proposed regulations published in June, a
requirement that physicians sign verba orders in 5 days
drew a number of comments objecting to that time period
and suggesting a time period of 14 days as more workable.
One comment, however, proposed a 28-day period. The
regulations as proposed in September accepted the 14-day
period. Sincethat time period was suggested by all but one
commenter, the proposal for a 28-day time span has not been
accepted.

Regulationsfor Group Home Facilities
For Persons With Aids

Fitle 16—Health-and-Safety

These regulations are promulgated in accordance with

16 Del.C. Chapter 11
All facilities must comply with applicable local, state

and federal laws and regulations.

REGULATIONS

SECTION 62.0 - DEFINITION

The following regulations are designed specifically for
Group Homes for eight-{8) sixteen (16) or less persons with
AIDS and establish the minimal acceptable level of living
and programmatic conditions in such homes. Only those
residents shall be admitted with an established diagnosis and
disease progression such that the resident requires a routine
and frequent combination of physician, professional nursing
and supportive services. Provisions shall be made for the
transfer and/or discharge of residents when acute care
(hospital) services are required or requested.

SECTION 62.1 GLOSSARY OF TERMS
62.101 Activities of Daily Living -

Normal daily activities including but not
limited to ambulating, transferring, range of motion,
grooming, bathing, dressing, eating and toil eting.

62.102 Certified—Nurse—AtdefNurse—Assistant—AR

Certified Nursing Assistant — An individual

certified in accordance with 16 Del. C., Chapter 30A who
provides care that does not require the judgment and skills of
alicensed nurse.

62.103 Continuous - Available at all times without
cessation, break or interruption.

62.104 Department — Department of Health and Social
Services.

62104 62.105 Dietitian - A person currently
registered by the Commission on Dietetic Registration of the
American Dietetic Association and/or a Certified Dietitian/
Nutritionist in the State of Delaware.

6210562.106 Direction - Authoritative policy or
procedural guidance for the accomplishment of a function or
activity.

62.107 Divison — Divison of Long Term Care
Residents Protection

62106 62.108  Facilities - The site, physical structure
and equipment necessary to provide the required service.

62-10762.109 Group Home Administrator - The
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individual responsible for the operation of the group home.
62.110 Incident — An occurrence or event, a record of

State of Delaware or whose license is recognized to practice
in Delaware.

which must be maintained in facility files, that results or
might result in harm to aresident. Incident includes alleged

62.119 Reportable Incident — An occurrence or event
which must be reported at once to the Division and for which

abuse, neglect, mistreatment and financial exploitation;
incidents of unknown source which might be attributable to

there is reasonable cause to believe that a resident has been
abused, neglected, mistreated or subjected to financia

abuse, neglect or mistreatment; all deaths; falls; and errors or

exploitation. Reportable incident also includes an incident

omissions in medication/treatment. (Also see Reportable

of unknown source which might be attributable to abuse,

Incident, 62.119.)
62168 62.111 Licensed Practical Nurse - A nurse

who is licensed to practice as apractical nurse in the State of
Delaware or whose license is recognized to practice in

neglect or mistreatment; all deaths; falls with injuries; and
significant errors or omissions in medication/treatment
which cause the resident discomfort or jeopardize the
resident’s health and safety. (Also seeIncident, 62.110.)

Delaware.

62109 62.112 Licensee - The person or organization to
whom the group home for persons with AIDS license is
granted. The licensee has full legal authority and
responsibility for the governance and operation of the group
home.

62.113 Medical and Nursing Services - The services

pertaining to medical care and performed at the direction of
a physician on behalf of residents by physicians, nurses, or
any other professional or technical personnel such as an
advanced nurse practitioner or physician’'s assistant and
which may include the curative, restorative, preventive and
palliative aspects of nursing care.

62111 62.114  Notifiable Diseases - A
communicable disease or condition of public heath
significance required to be reported to the Division of Public
Health in accordance with the Delaware Department of
Health and Socia Services Regulations for the Control of
Communicable and other Disease Conditions.

6211262.115 Nursing Service Personnel - Those
licensed or unlicensed persons giving direct services to the
residents, pertaining to the curative, restorative, preventive
or palliative aspects of nursing care and who are supervised
by either a registered professional nurse or a licensed
practical nurse.

62114 62.116  Personal Care Services - Those health
related services that include general supervision of and direct
assistance to, individuasin their activities of daily living.

6211562.117  Physician - A physician licensed to
practice in the State of Delaware.
62116 62.118 Registered Prefessional Nurse - A

nurse who is a graduate of an approved school of
professional nursing and who is licensed to practice in the

62117 62.120 Resident Beds - Accommodations
with supportive services (such as. food, laundry,
housekeeping) for persons who generally stay in excess of
twenty-four (24) hours.

62118 62.121  Supervision - Direet—eversight—and
That degree of oversight and inspection of licensed and
unlicensed personnel necessary to ensure the safety, comfort
and well-being of residents.

SECTION 62.2 LICENSING REQUIREMENTS AND
PROCEDURES

62.200 When a facility is classified under this law or
regulation and plans to construct, extensively remodel or
convert any buildings, twe—(2}—eepies one (1) copy of
property prepared plans and specifications for the entire
facility are to be submitted to the Division efPublie-Health.
An approval in writing is to be obtained before such work is
begun. After the work is completed, in accordance with the
plans and specifications, a new license to operate will be
issued.

62.201 Separate licenses are required for facilities,
maintained in separate locations, even though operated
under the same management. A separate license is not
required for separate buildings maintained by the same
management on the same grounds. A—Heerse—is—het

apether: Under conditions of assignment or transfer of
ownership, anew license will be issued.
62.20362.202 Inspections
Every group home for personswith AIDS for which
a license has been issued under this chapter shall be
periodicaly inspected by a representative of the Division ef
Publie Health:
A. lIssuance of Licenses. Licenses shal be
issued in the following categories:
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(1) Annual License. An annual license
(12 months) may be renewed yearly if the holder is in full
compliance with the provisions of this-chapter 16 Del. C.

Chapter 11 and the rules and regulations of the Department
of Health and Social Services.

(2) Provisional License. A—previsionat

mprwemenP A prowsuonal Ilcense shall be qranted for a
term of ninety (90) days only, and shall be granted to a group
home during its first 90 days of operation. A provisional
license may also be granted to a group home, which athough
not in full compliance, is nevertheless demonstrating
evidence of improvement.

Heense-may-be-granted:
62204 62.203 The Division efPubtie—Health may

adopt, amend, or repeal regulations governing the operation
of the-institutions—defired—+n—Section+—10—3—ef—this-title
facilities defined under 16 Ddl. C., Chapter 11, Subchapter |.,
Licensing By The State, and shall establish reasonable
standards of equipment, capacity, sanitation, and any other
conditions which might influence the health or welfare of the
residents of such institutions.

SECTION 62.3 GENERAL REQUIREMENTS

62.301 All required records maintained by the group
home for persons with AIDS shall be open to inspection by
the authorized representatives of the Division ef—Publie
Health.

62.302 The term "Group Home" shall not be used as
part of the name of any facility in this State, unless it has
been so classified by the Department of Heath and Socia
Services.

62.303 No rules shall be adopted by the licensee or
administrator which are in conflict with these regulations.

62.304 The Division ef-Publie-Health shall be notified,
in writing, of any changes in the Administrator.

62.305 The group home shall establish written polices
regarding the rights and responsibilities of residents, and
these policies and procedures are to be made available to
sponsoring agency(ies), and authorized representatives of
the Division ef—PabHeHeaHh

6230762.306 Each facility shall make known, in
writing, the refund and prepayment policy at the time of
admission, and in the case of third-party payment, an exact
statement of responsibility in the event of retroactive denial.

62308 62.307 The group home shall provide safe
storage for resident's valuables.
62:30962.308 The group home provider shall assure

emergency transportation and care through use of
appropriate transfer agreements with local medical facilities.

62:31062.309 All residents shall be afforded all
protections and privileges contained in the Delaware Patients
Bill of Rights.

SECTION 624  PLANT,
PHYSICAL ENVIRONMENT
62.401 SiteProvisions:

Each group home for persons with AIDS shall
be located on a site which is considered suitable by the
Division of Public Health. The site must be safe easly
drained, suitable for the disposal of sewage, and for the
furnishing of a potable water supply.

EQUIPMENT AND
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62.402 Water Supply and Sewage Disposal:

A. The water supply and the sewage disposal
system shall be approved by the Division of Public Health
and the Department of Natural Resources and Environmental
Control respectively.

B. The water system shall be designed to supply
adequate hot and cold water, under pressure, at all times.

C. Hot water at shower, bathing and hand washing
facilities shall not exceed 110°F (43°C).

62.403 Building:

A. The building shall be so constructed and
maintained to prevent the entrance or existence of rodents
and insects at al times. An exterior openings shal be
effectively screened during the fly season. Screen doors shall
open outward. All screening shall have at least sixteen (16)
mesh per inch.

B. The roof, exterior walls, doors, sky lights and
windows shall be weather tight and watertight and shall be
kept in sound condition and good repair.

C. The exterior of the site shal be free from
hazards and also from the accumulatl on of wastemateﬁals

ether—mter—. M

D. Floor and wall surfaces of bathrooms, kitchens,
and soiled utility rooms shall be constructed and maintained
to be imperviousto water and to permit the floor and walls to
be easily kept in aclean condition.

E. Basements shall be of such construction that
they can be maintained in adry and sanitary condition.

F.  Main entrance areas shall open into general or

group functlon aress, usually |IVI ng rooms. —nekmteqeﬁvate

G. The group home facility must be handicapped
accessible. The entrance and circulation areas shall meet
appropriate  American  National Standards Institute
(A.N.SI.) standards and all other State and Federal
standards.

H. One of the main points of entry for the facility
shall provide entry closet capacity for outdoor and foul
weather clothing.

L. Traffic to and from any room shall not be
through a bedroom bathroom, utility room or kitchen except
where a utility room, toilet room or bathroom opens directly
off the room it serves.

62.404 Plumbing:

The plumbing shall meet the requirements of
all municipal or county codes. Where there is no local law,
the provisions of the Division of Public Health Sanitary
Plumbing Code shall prevail.

62.405 Heating Ventilation and Air Conditioning:

A. The heating equipment for all living and
sleeping quarters shall be adequate, safe, protected, and
easilly controlled. It shall be capable of maintaining the

temperature in each room used by residents at a minimum of
72°F (21°C). Portable heating devices shall not be used.

B. Thegroup home must be adequately ventilated.
Air conditioning equipment must be adequate and capabl e of
maintaining the temperature in each room used by residents
between 72°F - 82°F.

62.406 Lighting:

Each room must be suitably lighted at all times
for maximum safety, comfort sanitation and efficiency of
operation. A minimum of 30 foot candles of light shall be
provided for all working and reading surfaces, and a
minimum of 10 foot candles of light on &l other areas. This
includes hallways, stairways, storerooms and bathrooms.

62.407 Safety Equipment:

A. To prevent dipping, staircases shall have stair
treads and sturdy handrails.

B i , .

SIE.E“: WS, FAmPS El" lE‘I open-siaed-porches-shal

S Hallwaysshall-have nightlights:

B. Floor surfaces, especially in heavy traffic areas
shall be durable, yet non abrasive and slip-resistant. Area
rugs on hand finished floors shall have a non skid backing.
Carpeting shall be maintained in a clean and dlip-resistant
condition.

C. AIll doors for areas used by residents shall be
capable of being opened from both sides.

62.408 Bedrooms:

A. Eoch—+roem—snat—be—welltHghted—and—weH
ventHated. Each room shall be an outside room with at least
one (1) window opening directly to the outside. The
windowsill shall be at least three (3) feet above the floor and
above grade. Windows shall be constructed to allow a
maximum of sunlight and air, to eliminate drafts, and be easy
to open and close. Window area shall be no less than the
equivaent of one-tenth (1/10) of the floor space.

B. Bedrooms for one (1) person shall be at least
100 square feet in size; and bedrooms for more than one (1)
person shall provide at least 80 square feet of floor space per
person and be adequately spaced for resident care.
(Minimum room areas are exclusively of toilet rooms,
closets lockers, wardrobes, alcoves or vestibules). The
ceiling shall not be less than seven (7) feet from the floor.

C. Each bedroom is to have walls that go to the
ceiling and a door that can be closed.

D. Adequate electrical outlets shall be
conveniently located in each room and each room shall have
genera lighting and night lighting. A reading light shall be
provided for each resident. At least one light fixture shall be
switched at the entranceto each bedroom.

E  Wallsshal-befinishedircolerswhich-aretight
and-cheerful

FE. Facilities shall ensure adequate privacy
and separation of sexes in slegping arrangements except in
cases of husband or wife or other long term consensual
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partnership arrangements.

G: E If bedroom doors of residents are locked by
residents for privacy reasons, all persons on duty must carry
amaster key for these locks.

H.G. Bedrooms shall accommodate no more
than two residents per room.

EH. Bedrooms shall contain a separate bed of
proper size and height for each resident.

& L Each resident shall be provided with at
least one chair, chest-of-drawers, closet space with a clothes
rack and shelves, and a mirror.

K- Bedroem—turniture—and—elosets—shall—have

E.J Bedroom windows shall have window
treatment(s) that close for privacy.

M- K. Bedroems-shalhave-elosable-deersthat
oepen—directly—nte—eorriders—er—Halways Bedroom doors
shall open directly into corridors or hallways.

62.409 Bathrooms and Hand Washing Facilities:

A. At least one (1) window or mechanical
ventilation to the outside shall be provided. Fleers-shalnet
be-slippery:

B. Bathroom design shal bee handicapped
accessible and meet appropriate  American National
Standards Institute (ANSI) Standards.

C. Toilets, showers, bathtubs and wash basins
shall provide accessible traffic patterns for all resident
rooms.

D. Toilets, bathing and toileting appliances shall
be equipped for use by multiple handicapped residents.

E. There shall be at least one toilet of appropriate
sizefor every four clients:

1. Each toilet shal be equipped with a toilet
seat and toilet tissue.
eaech-teitet:

3: 2.Separate  toilet
washing must be provided for staff.

F.  There shall be at least one hand washing sink
for every four clients. Hand washing facilities shall be
readily accessible to residents and staff. Hand washing
facilities shall be provided in each resident room or located
in an adjoining toilet room available at areasonable distance
from the resident room.

G There shal be at least one tub or shower
equipped with grip bars and dlip resistant surfaces for every
four residents. At least one shower must be handicapped
accessible without curbs.

H. Wash basins shall be available
immediately adjacent to bathrooms and toilet rooms.

£ Shewer-and-tub-areas-shal-be-equipped-with

J. . Bathroom areas shall be equipped with mirrors

facilities with hand

in or

for personal grooming. Mirrors shall be installed in such a
way to minimize the danger or breakage.
62.410 Day Room and Dining Area:

B.A. There shal be at least 30 square feet per
client within the house, not including client bedrooms, for
recreation, dining and program activities.

A= B.When amulti-purpose room is used for dining
and recreation, it shall have sufficient space to accommodate
al ectivities and to prevent interference with—each—ether
among activities.

C. Basement space may be used for recreation
activities if there are a minimum of two fire exits.

D. Appropriate leisure and mealtime furniture, as
well as comfortable seating shall be provided for each
resident.

62.411 Kitchen and Pantry/Storage Areas:

A. The kitchen shall provide sufficient space to
carry out proper food preparation and dishwashing
operations and shall have:

1. Walls, floors and counters with coverings
which are easily cleaned and impervious to water te-thetevet
ef—splash. Food contact surfaces, utensils and equipment
shall be of approved material, cleanable and shall be kept in
good repair.

2. At least one (1) refrigerator in proper
working order, capable of maintaining foods at 41°F, or
below, as determined in the warmest part of the refrigerator,
and one (1) freezing unit, in proper working order capable of
maintaining frozen foods in a continuous frozen steate.

3. At least one (1) four burner range and one
(1) oven which arein proper working order.

4, A dishwasher shall be provided to
effectively remove food sod and soaps or detergents from
dishes, utensils and equipment used in food storage,
preparation and service. The dishwasher must be supplied
with hot water of 165°F. If a dishwasher is not used, dishes,
equipment, and utensils shall first be washed, next rinsed,
and then sanitized according to the following:

a.  Immersion for at least one-half (1/2)

minutein clean, hot water of atemperature of at least 170°F;

b. Immersion for at least one (1) minute
in a clean solution containing at least fifty (50) parts per
million of available chlorine as a hypochlorite (household
bleach or the equivalent) and having atemperature of at least
75°F.

B. Cleaned dishes, utensils and equipment shall
be stored in a clean dry area protected from contamination
by splash, dust or other means.

62.412 Sanitation and Housekeeping:

A. All rooms and every part of the building shall
be kept clean, orderly and free of offensive odors.

B. Policy manuals shall be prepared and followed
which outline maintenance and cleaning procedures safe
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storage of cleaning materials and pesticides and other
potentially toxic materials, and safe storage and handling of
linen and other matters which pertain to the comfort and
safety of the residents.

C. There shall be a minimum of three sets of
towels, washcloths, sheets and pillowcases for each resident
which shall be changed at |east weekly or whenever soiled.

D. There shall be separate areas for storage of

1. Fooditems.
2. Cleaning agents, disinfectants and
polishes.
3. Poisons, chemicals and pesticides.
4. Eating, serving and cooking utensils.
E. A ventilated janitors closet must be provided

containing a service sink for storage and use of

housekeepmg items. Ghemmdsand—drgﬂﬁeetre&agemsshaﬂ

F Laundry processmg must I|m|t the handllng of
laundry and must utilize universal precautions in the
handling of al soiled laundry.

1. On-site laundry processing area must
include:

a. One room with areas for receiving,
sorting, and washing of soiled linen. Washers must be
supplied with hot water of 160°F. Room must be property
ventilated with air flow under negative pressurein relation to
adjacent areas.

b. One room for drying and folding of
clean linen. Room must have hand washing immediately
accessible and be properly ventilated with air flow under
positive pressure in relation to adjacent areas.

2. Off-site laundry processing must comply
with the following:

a A contract with a commercia laundry
must be obtained for the proper processing of soiled linen.

b. A property ventilated soiled linen
holding room (ventilated directly outside, with an air flow
under negative pressure) or a designated area in the soiled
utility room shall be provided for the storage of soiled linen.

c. A clean linen storage closet sufficient
for the storage of clean linen must be provided.

G. Soiled utility room for storage of regulated
infectious waste, sharps and disposal of body fluids must be
provided and must contain a work counter, hand washing
facilities, clinical sink or other bed pan cleaning device. This
room must be property ventilated directly outside with air
flow under negative pressure in relation to adjacent area (10
total air exchanges per hour).

62.413 Nursing Equipment and Supplies:

A. There shal be sufficient equipment and
supplies for nursing care to meet the needs of each resident.
It shall be the responsibility of the administrator to obtain
specific items required for individual cases.

B. Over the bed tables shall be provided for

residents who may not be able to be served a medl in the
dining room.

C. There shall be sufficient space and facilities
available for the proper cleansing, disinfection, sterilization
(if done on premises) and storage of nursing supplies and
equipment.

D. A cal system shal be provided for each
resident. This system shall be accessible to each bed, each
toilet room bathroom and shower room used by residents.

E. The facility shall maintain a scale on the
premises which can accommodate the physical condition of
each resident.

F. Thegroup home provider shall provide bag and
mask for assisted ventilation.

SECTION 625 FIRE SAFETY

62.501 Fire safety in group homes shall comply with
the adopted rules and regulations of the State Fire Prevention
Commission. Enforcement of Fire Regulations is the
responsibility of the State Fire Prevention Commission. All
applications for a license or renewal of a license must
include, with the application, a letter certifying compliance
by the Fire Marshal having jurisdiction. Notification of
noncompliance with the Rules and Regulations of the State
Fire Prevention commission shall be grounds for revocation
of alicense.

62.502 There must be sufficient staff (a minimum of
two) awake and on duty at all times including the night shift,
to evacuate al residents in case of fire. More than two staff
shall be on duty at al times if the Fire Marshal determines
that more staff is required to evacuate residents timely in

case of fire. {Hewever—sheuld-al-resdentsbe-ambutatory
and-capable-of-salf-evacuation—only-ene-rursng-Service

62.503 Residents and all staff on each shift shall be
trained in executing the evacuation plan.

62.504 Evacuation drills must be held at |east quarterly
on each shift for all staff and residents.

SECTION 62.6 PERSONNEL/ADMINISTRATIVE
62.601 There must be a licensee of the facility. The
licensee must:
A. Exercise generd policy, budget, and operating
direction over the facility;
B. Appoint the administrator of the facility who
shall have:

1. An associates degree or higher from an
accredited college or university plus three (3) years
experience in ahealth or human servicesfield; or

2. A bachelor's degree or higher in a hedlth,
business, or related field and a minimum of one year's work
experience in ahealth or human servicefield.

C. Insureall operations of the group home facility
are conducted in accordance with these regulations and
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applicable Federal, state and local laws and requirements.

62.602 The licensee and the administrator shall be
responsible for complying with the regulations herein
contained. In the absence of the administrator, a qualified
substitute shall be authorized, in writing, to bein charge.

62.603 The administrator must be on duty and on site
in the home a minimum of four (4) hoursa day, five (5) days
aweek.

62.604 In addition to the staff engaged in the direct
care and treatment of residents, there must be sufficient
personnel to provide basic services such as: food service,
laundry, housekeeping and plant maintenance. Nursing
service personnel shall not be engaged in food service,
laundry, housekeeping and plant maintenance.

62.605 All personnel shall submit to and pass a
criminal background check and drug testing in accordance
with Title 16 Del. C., Chapter 11, Subchapter V., Criminal
Background Checks and Mandatory Drug Testing.

62605 62.606 No employee shall be less than 18
years of age and no person shall be employed who has been

convicted of a erime—where—the—vietim—was—a—persen
regardiess—ef—whether—the—erime—was—a—feleny—or—a

misdemeaner—disqualifying crime as set forth in the Criminal
Background Check regulations of the Divison of Long Term

Care Residents Protection.

62606 62.607 The facility shal have written
personnel policies and procedures that adequately support
sound resident care. Personnel records of each employee
shall be kept current and available upon request by the
Division efPublieHealth representatives and shall contain
sufficient information to support placement in the positions
to which assigned.

62607 62.608 Minimum requirements for employee
physical examinationsinclude:

#Eaeh—persen—melﬁdmg—ve%mteers—v\me—fs

B- A—repert—ofthistest—shall-be-onfile—at-the

A. The facility shall have on file results of
tuberculin tests performed annually for all employees,
including volunteers who are involved in the care of
residents. The tuberculin test to be used is the Mantoux test
containing 5 TU-PPD stabilized with Tween, injected
intradermally, using a needle and syringe, usually on the
volar surface of the forearm. Persons found to have a
significant reaction (defined as 10 mm of induration or
greater) to tests shall be reported to the Division of Public
Health and managed according to recommended medical

practice. A tuberculin test as specified, done within the
twelve months prior to employment or achest x-ray showing
no evidence of active tuberculosis shall satisfy this
requirement for asymptomatic individuals. A report of this
skin test shall be kept on file.

B. Employees who do not have a significant
reaction to the initial tuberculin test (those individuas who
have less than 10 mm induration) should be retested within 7
— 21 days to identify those who demonstrate delayed
reactions. Tests done within one year of a previous test need
not be repeated in 7 —21 days.

C. No person, including volunteers, found to have
active tuberculosis in an infectious stage shall be permitted
to give care and serviceto residents.

62608 62.609 Each applicant of a group home must
have a medical evaluation for tuberculosis before being
admitted to a group home. Any resident found to have active
tuberculosis in an infectious stage may not be admitted or
continue to residein agroup home.

62.60962.610 The licensee shall approve written
policies and procedures pertaining to the services the group
home provides. Such policies and procedures should reflect
the philosophy and objectives of the home to provide on a
continuing basis good medical, nursing and psychosocia
care for al persons admitted to the home who require such
care, Such policies and procedures shall reflect the
requirements of Section 62.7 and include:

A. Admission, transfer and discharge policies

B. Categories of residents accepted or not
accepted

C. Physician services

D. Nursing services

E. Food and nutrition services including kitchen
sanitation, food handling and storage

F.  Rehabilitative services

G. Pharmaceutica services

H. Diagnostic services

I.  Housekeeping services

J. A written policy and procedure denoting care
of residents

1. Inan emergency
2. During a communicabl e disease episode

3. In case of critical illness or menta
disturbance
K. Denta services
L. Social services
M. Resident activities, recreational, social,
religious

N. Clinical records
O. Fireand safety policies
P.  Advancedirectivesto include:
1. On admission, inform residents in writing
of their right 1) to accept or refuse treatment, 2) to give
written instructions concerning their care and 3) to appoint
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an agent or proxy to make health cue decisions.

2. Documenting in medical records whether
or not residents have executed advance directives.

3. Ensuring compliance with requirements of
state law on advance directives.

4. Providing education for staff on issues
concerning advance directives.

Q. Infection control.

SECTION 62.7 SERVICESTO RESIDENTS
62.701 Group Home Services:

A. The group home, shall provide to al residents
the care deemed necessary for their comfort, safety
nutritional requirements and general well being

B. The group home shall have in effect a written
transfer agreement with one (1) or more hospitals, which
provides the basis for an effective working arrangement
under which inpatient hospital care, or other hospital
services, are available promptly to the facilities residents,
when needed.

C. The group home shall have a written contract
agreement for promptly obtaining required laboratory, x-ray
and other diagnostic services. These services may be
obtained from other facilities that meet applicablelocal, state
and Federal laws and regulations.

D. The group home shall have arrangements for
the provision of all other services and supplies to meet the
health and psychosocial needs of each resident. Such
arrangements may be other met by appropriately licensed
facility staff or by contractual agreements with organizations
or individuals licensed as applicable by the State of
Delaware.

E. The group home shall immediately inform the
attending or_emergency physician, his-designee, registered
nurse er-centracting-ageney-providing-Rursig-servicesto-the
resident; and if known, notify the resident's legal
representative, interested family member, or other parties as
designated by the resident when thereis:

a) an accident involving the resident.

b) a significant change in the resident's
physical, mental, or psychosocial status (i.e., a deterioration
in health, mental or psychosocial status in either life
threatening conditions or clinical complications);

C) aneed to alter treatment significantly (i.e., a
need to discontinue an existing form of treatment due to
adverse conseguences, or to commence a new form of
treatment).

62.702 Medical and Nursing Services:

A. The group home shall provide for medical and
nursing services either directly or through contract
arrangements with organizations or individuals licensed as
applicable by the State of Delaware.

B. All personsadmitted to a group home shall be
under the care of a licensed physician and shall be seen by

their attending physician at least every 30 days, unless
Justified otherwise and documented by the attending
physician.

C. All group homes shall arrange for one (1) or
more licensed physicians to be called in an emergency.
Names and phone numbers of these physicians shall be
posted in a conspicuous location.

D. All orders for medications, treatments, diets,
and diagnostic services shal be in writing and signed by the
attending physician. Telephone orders shall  be
countersigned by the physician within fourteen (14) working

days.

E. All statements of medical treatment goas and
treatment plans shall be reviewed and updated as needed by
the attending physician, to insure continuing appropriateness
of the goals, consistency of management methods with the
goals and the achievement of progress towards the goals.

F. A progress note shall be written and signed by
the physician if he/she makes an on-site visit.

cion within five (5) working days,

H.G. The nursing services provided either
directly or through contractual arrangements include:

1. An assessment of the resident upon
admission, by a registered nurse and development of written
resident care plans in conjunction with the physician and
other professionals as needed.

a) Individual written resident care plans
to meet the resident’s needs shall be developed within seven
(7) days of admission and reviewed at |east every 62 days by
registered nurses and other professional disciplines, as
required.

b) In the event that there is a significant
change in the resident's medical or psychosocia condition
the care plan shall be modified to meet the needs of the
resident.

2. The coordination and monitoring of
resident care and services with the physician and other health
professionals by a registered nurse who visits the group
home at |east weekly.

3. A supervisory visit to the group home at
least every two weeks by a registered nurse who conducts an
assessment of the care provided by the certified nurse
assistants.

4. The administration of treatments and
medications by licensed nurses in accordance with the Nurse
Practice Act.

+H. There must be a sufficient number of trained
personnel to provide for direct care of residents with a
minimum of two (2) nursing service personnel on duty at all
times. However, should &l residents be ambulatory and

capable of self-evacuation, only one nursing service
personnel shall be required on duty at all times. Each nurse

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 5, THURSDAY, NOVEMBER 1, 2001




1088

FINAL REGULATIONS

assistant employed by the group home shall have met the
training and testing reguirements for certification and be
registered in good standing on the Delaware Nurse Aide
Registry.
62.703 Infection Control:
A. Prevention and Control Services

The facility shall establish and implement an
infection prevention and control program. The Administrator
shall ensure the development and implementation of the
program.

The facility shall establish and implement
written policies and procedures regarding infection
prevention and control including, but not limited to:

1. Universal Precautions as established by
the Centers for Disease Control and Prevention (CDC).

2 A system for investigating, reporting,
and evaluating the occurrence of all infections, diseases, or
conditions which are reportable to the Division of Public
Health that my be related to staff activities and procedures of
the facility;

2 3. Notifiable diseases shall be reported
to the County Public Health Administrator;

3:4. Care of residents with communicable

diseases,

4.5, Policies and procedures for exclusion
from work and authorization to return to work for personnel
with communicabl e diseases,

5.6. Surveillance techniques to minimize
sources and transmission of infection;

6:7. Disinfection, cleaning and care
practices and techniques used in the facility including, but
not limited to the following:

a) Cae of utensils,
solutions, dressings, articles and surfaces,

b) Selection, storage, use and disposition
of disposable and non-disposable resident care item;

¢) Methods to ensure that sterilized
materials are packaged and labeled to maintain sterility and
to permit identification of expiration dates;

d) Procedures for care of equipment and
other devices that provide a portal of entry for pathogenic
micro-organisms;

€) Techniques to be used during each
resident contact including hand washing before and after
caring for aresident;

f) Criteria and procedures for isolation

instruments,

of residents.
g) All personnel shall receive orientation
a the time of employment and annual in-service education
regarding the infection prevention and control program
B. Infectious Disease and Waste Removal
The facility shall establish and implement
policies and procedures for the collection, storage, handling
and disposition of al pathological and infectious wastes

within the facility, and for the collection, storage, handling
and disposition of al pathological and infectious wastes to
be removed from the facility, including, but not limited to
the following:

1. Needles and syringes and other solid,
sharp, or rigid items shall be placed in a puncture resistant
container and incinerated or compacted prior to disposal.

2. Needles and syringes shall be destroyed or
disposed of in a safe and proper manner by an infectious
waste hauler approved by the Department of Natural
Resources and Environmenta Control.

3. Non-rigid items, such as blood tubing and
disposable equipment and supplies, shall be incinerated or
placed in double, heavy duty, impervious plastic bags and
disposed of by an infectious waste hauler approved by the
Department of Natural Resources and Environmental
Control.

4. Fecal matter and liquid waste, such as
blood and blood products, shall be flushed into, the sewage
system or otherwise disposed of in accordance with federal,
state and local standards or regulations.

5. All pathology specimens, tissue and waste,
including gross and microscopic tissue removed surgically
or by any other procedure and products of conception must
be disposed of in compliance with OSHA (Occupational
Safety and Health Administration), EPA (Environmental
Protection Agency), DNREC (Department of Natura
Resources and Environmental Control) and other state and
local standards covering the treatment of medical waste.

6. Collection, storage, handling and
disposition procedures of all pathological and infectious
wastes within the facility shall meet the of all state and
federal codes.

62.704 Medications:

A. All medication administered to residents shall
be ordered in writing, dated and signed by the attending
physician. All prescription medications shall be properly
labeled in accordance with Fitte—24—ef—the—Delaware
Pharmaey-Laws-and-Regutations. 24 Del. C., Chapter 25 and
the regulations of the Delaware Board of Pharmacy. The label
shall contain the following information:

1. The prescription number;

2. The date such drugs were originaly
dispensed to the resident;

3. Theresident'sfull name;

4. The brand or established name and
strength of the drug to the extent that it can be measured;

5. The physician's directions as found on the
prescription;

6. Thephysician's name;

7. The name and address of the dispensing
pharmacy or physician.

B. Medications may be self-administered or
administered in accordance with the Nurse Practice Act.
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Those residents who, upon admission, are incapable of
self-administration or who become incapable of
self-administration will have the medications administered
according to the Nurse Practice Act.

C. The group home provider licensee shal
maintain a record of all medication provided to a resident
indicating time of day, type of medication, dose, route of
self-administration/administration, by whom given and any
reactions noted.

D. Medication Storage

1. Provisions for the locked storage of
medications shall be provided. Medication storage area shall
contain a work counter, refrigerator and hand sink. The key
to the medication storage must be in the possession of or
accessible only to personnel responsible for the distribution
for self-administration/administration of medications. If
secure storage of medications is provided in resident rooms
for those residents capable of self-administration the key to
the medication storage must be in the possession of the
resident.

a) No stock supplies of drugs except
those approved for the emergency drug kit and those
commonly available without prescription (non-legend
drugs), e.g., antacids, aspirin, laxatives, shall be kept in the
facility.

b) Prescription medication not requiring
refrigeration shall be kept in the original container storedina
locked cabinet or drawer, and clearly labeled for the specific
resident. These medications shall be stored within the U.S.P.
recommended temperature range of 59 - 86°F unless the
manufacturer's labeling suggests otherwise.

c) Prescription medication requiring
refrigeration shall be stored in a separate and secure locked
container within the refrigerator. The temperature range
must be maintained within U.S.P. requirements.

d) Schedule Il substances/prescriptions
shall be kept in separately locked, securely fixed boxes or
drawers in the locked medication cabinet; hence, under two
(2) locks.

Schedule Il substances shall be
handled in the manner outlined by the State and Federal laws
and regulations. AD unused Schedule 11 substances shall be
returned to the pharmacist for disposition.

e) Internal medications shall be stored
separately from external medications.

2. The group home provider shall insure that
prescription medication is not used by other than the resident
for whom the medication was prescribed.

3. The group home provider is responsible
for maintaining an adequate supply of medication at al
times.

4. Prescription medication whichisno longer
needed by a resident shall be disposed of by a physician,
pharmacist or other designee who must be alicensed medical

professional in accordance with Delaware Pharmaeedtical
Board of Pharmacy Regulations. All unused portions of any
resident's discontinued or expired prescriptions shall be
immediately isolated and destroyed or returned to the
pharmacist or provider pharmacy supplying pharmaceutical
services within 72 hours. The appropriate notation of such
return or destruction, providing a quantity, description and
date on the resident's medical administration record shall be
prowled. The person performing the return or destruction
shall initial this document.

5. The facility may keep on the premises an
emergency drug kit with quantities of medications approved
by the Board of Pharmacy. These medications shall only be
used by licensed physicians or licensed nurses in an
emergency situation. Stocking of this kit shall be arranged
with a pharmacist who checks the contents after use and/or
periodically.

62.705 Food Service:

A. A minimum of three (3) meals or equivalent
shall be served in each twenty-four (24) hour period. Mea's
shall be served at regular times comparable to normal
mealtimes in the community. There must not be more than a
fourteen (14) hour span between the evening meal and
breakfast.

B. Meadls shall provide nutrients and calories for
each resident based upon compliance with current
recommended dietary allowances of the Food and Nutrition
Board of the National Academy of Sciences, Nationa
Research Council, except as ordered by aphysician.

C. Food preparation methods that conserve
nutrients shall be utilized. Excessive exposure to light,
prolonged storage, and prolonged cooking in a large quantity
of water shall be avoided.

D. Food shall be prepared so that it will have an
appetizing aroma and appearance. Food shall be held and
served at proper temperatures in accordance with the Y-S:
current Delaware Food Code.

E. Food shal be prepared in aform designated to
meet individual needs.

F. When residents refuse food served, substitutes
of similar nutritive value shall be offered.

G. Bedtime snacks shall be offered routinely to all
residents to the extent medical orders permit.

H. Diets and nutritional supplements shal be
saved as prescribed by the physician. Meal and supplement
intake shall be monitored by nursing service personnel and
recorded in each resident’s clinical record.

I. A copy of a recent diet manual shal be
available for planning therapeutic menus and as a resource.

J. Menus shall be planned in advance and a copy
of the current week’s menus shall be posted in the kitchen
and in apublic area

1. Portion sizes shall be listed on amenu in
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the food service area.

2. The names of fruit, vegetables or starch
shall be specified on the menu (for example: orange juice,
green beans, rice).

3. All menus, both regular and therapeutic,
shall be approved by the dietitian.

K. Menus showing food actually served each day
shal be kept on file for at least one (1) month. When
changes in the menu are necessary, substitutions of similar
nutritive value shall be provided.

L. A three (3) day supply of food shall be kept on
the premises at al times.

M- Foed-shal-befrom-appreved-seurees—he-use

N.M. A suspected occurrence of food poisoning
shall be reported immediately, by telephone, to the County
Public Health Administrator.

62.706 Nutrition Services

A. Thefacility must employ adietitian directly or
through contractual arrangements, either full time, part time
or on a consultant basis, and provide on-site services to
residents as needed.

B. The immediate nutritional needs of residents
shall be addressed upon admission with consultation by the
dietitian as needed. A comprehensive nutritional assessment
which includes height and weight and an evaluation of
calories, protein and fluid requirements shall be completed
by the dietitian and updated and reviewed as indicated by the
resident's condition.

C. The facility shal obtain residents weights
monthly or more often as needed.

D. Weight changes of 5 pounds or 5% of body
weight in one month shall be reported to the physician and
dietitian.

A= Fhegroup-homeA—fellow-alrequirementsset
forthi I " I i od ,

62708 62.707  Records and Reports:
A. There shall be a separate clinical record
maintained at the group home on each resident which shall

be a chronological history of the resident’s stay in the group
home. Each resident’s records shall contain:

1. Admission record: Including resident’s
name, birth date, home address prior to entering the facility,
identification numbers, such as social security, Medicaid,
Medicare, date of admission, physician's name, address and
phone number, admitting diagnosis, next of kin
(relationship, name, address and phone number).

2. History and physical examination:
Prepared by physician within seven (7) days of the resident’s
admission. A summary and history which was prepared at
the hospital and the resident's physician examination which
was performed at the hospital, if performed within seven (7)
days prior to admission to the home, may be substituted.
Additionally, a record of an annual medical evaluation
performed by a physician must be contained in each
resident'sfile.

3. Statement of complete diagnosis and
prognosis.

4. Physician’sorders shall include:

a) Complete list of medications,
medication name, dosage, frequency and route of
administration, indication for usage;

b) If "as needed" medications are
ordered, the reason why the resident takes the medication
and the maximum dose in a 24 hour period,;

c) Treatments, diets and
permitted activity.

5. Physician’s progress notes with each
on-site visit. If medical services are obtained in the
physician's office a summary including diagnosis and
prognosis, changes in medication mid therapy and necessary
follow-up will be provided.

6. Nursing notes, shall be recorded by each
person providing professional nursing services to the
resident, indicating date, time, scope of service provided and
signed by the provider of the service.

7. Medication sheets: Including medication,
name, dosage, frequency and route of administration, space
for the resident to record his/her initials if medication is
self-administered or for recording the initials of the medical
professiona authorized and responsible for administration of
the medication.

8. Inventory of persona effects both upon
admission and at time of transfer and/or discharge.

9. For discharged or transferred residents, the
records shall contain the following:

a. A discharge summary containing the:

1. Dateand time of discharge,
2. Place to which the resident was

level of

discharged;
3. Condition of resident at time of

discharge.
b. The resident’s written consent for
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discharge or discharge order from the resident's physician.

c. Copies of the name of the resident's
guardian, powers of attorney and advance directives, if
applicable.

10. Special service notes. e.g., socia services
and activities, results of special consultations, requested by
the physician such as physical therapy, dental and podiatry if
services me provided in the group home.

11. Nutrition progress notes.

12. Copy of an interagency transfer formif the
resident was admitted from an acute care facility or any other
long term care facility or transferred to an acute care or other
type of health care fecility.

44-13. Documentation of the percentage of
intake for each meal.

45:14. Recording of weights
including the date the weight was obtained.

46: 15. Laboratory work, special tests, and
x-rays ordered by the physician.

B. Recordsshall beavailableat all timesto legaly
authorized persons; otherwise, such records shall be held
confidential.

C. Clinica records shall be retained for five (5)
years from the date of discharge.

D. Should the facility cease operation, all resident
records shall be transferred with the resident to another home
or facility, with written receipt acknowledging the transfer
which shall be signed by the resident and the new
administrator.

E. If a facility ceases operation, arrangements,
shall be made to retain discharge records for five (5) years
following closure.

F. ineident/accident—reperts—with—adequate '_ 6t

obtained

b facititv. - beinetuded in i ) inical
reeerd: |ncident reports, with adequate documentation, shall

be completed for each incident. Adequate documentation
shall consist of the name of the resident(s) involved; the
date, time and place of the incident; a description of the
incident; alist of other parties involved, including witnesses;
the nature of any injuries; resident outcome; and follow-up
action, including notification of the resident’s representative
or family, attending physician and licensing or law
enforcement authorities when appropriate.

Incident reports shall be kept on file in the
facility.  Reportable incidents shall be communicated
immediately to the Division of Long Term Care Residents
Protection, 3 Mill Road, Suite 308, Wilmington, DE 19806;
phone number: 1-877-453-0012; fax number: 1-877-264-
8516.

SECTION 62.8 WAIVER OF STANDARDS

62.801 Specific standards may be waived by the
Division ef—Publie—Health provided that each of the
following conditions are met:

£ A.  Strict enforcement of the standard would
result in unreasonable hardship on the group home.

2.B. The waiver is in accordance with the
particular needs of any resident of the group home.

3:C. A waiver must not adversely affect the
health, safety, welfare, or rights of any resident of the group
home.

4:D. The request for a waiver must be made to
the Division ef-Pable-Health in writing by the group home
with substantial detail justifying the request.

5 E. Prior to filing a request for a waiver, the
facility shall provide written notice of the request to each
resident, each court-appointed guardian of any resident, each
person appointed in the durable power of attorney of any
resident, each person appointed to be any resident's health
care agent under the Death with Dignity Act and each spouse
and adult child of any resident. Prior to filing arequest for a
waiver, the facility shall also provide written notice of the
reguest to the Office of Long Term Care Ombudsman. The
notice shall state that the recipient has the right to object to
the waiver request in writing to the Division. ef—Publie

: o € Publi RO _
& FE A waiver granted by the Division ef-Puble
Health is not transferable to another group homein the event
of achange of ownership.
+G. A waiver shal be granted for a period up
to the term of thelicense.
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2FtymphegrandlomaYeneredm: L eptospirosis Typhoid Fever (T)
28-Malaria New-Castle-County-9958632 Lyme Disease Vaccine Adverse
29-Meastes Lymphogranuloma Venereum (S) Reactions
30-Meningitis(Bacteriah) Kent-County+395305 Varicella
3t-Meningitis{Aseptie) Waterborne Disease
32-Meningecoececa-Disease-{Other)Sussex-Ceunty8565355 Outbreaks (T)
33—Mumps Yellow Fever (T)
34—Pertussis
35Pague Also, any unusual diseaseand County Health Offices:
36—Poliemyelitis adverse reaction to vaccine  New Castle County995-8632
3f—Psittacesis Kent County 739-5305
38— Rabies{man;-antmab) Sussex County856-5355
39 Reye'sSyndrome
40-Recky-Meuntain-Spetted-Fever @ report by rapid means

(N) report in number only when so requested
PART 11 For &l diseases not marked by (T) or (N):
APPENDIX A S) — sexually transmitted disease, report

Notifiable Diseases

Acquired Immune Deficiency

Maaria

Syndrome (S)
Anthrax (T)
Botulism (T)

Brucdllosis
Campylobacteriosis

Chancroid (S)

Meades(T)
Meningitis (all _types
other than meningoccal)

reguired in 1 day
Others— report required in 2 days

APPENDIX B

DRUG RESISTANT ORGANISMSREQUIRED TO BE

Meningococcal
infections (all types) (T)

Mumps (T)

Chlamydia trachomatis infections(S) Pelvic | nflammatory

Cholera
Cryptosporidiosis
Cyclosporidiosis
Diphtheria (T)

E. Coli 0157:H7 infection (T)

Disease (resulting from

gonococcal and/or

chlamydial infections) (S)

Pertussis (T)
Plague (T)

Encephalitis
Ehrlichiosis

Foodborne Disease Outbreaks (T)

Poliomyelitis (T)
Psittacosis
Rabies (man, animal)(T)

Giardiasis
Gonococcal infections (S)

Granuloma Inguinale (S)

Hansen’s Disease (L eprosy)

Hantavirus infection (T)

Reye's Syndrome
Rocky Mountain
Spotted Fever

Rubella (T)
Rubella (congenital)(T)

Hemolytic uremic syndrome (HUS)Salmonellosis

Hepatitis A (T)
Hepatitis B (S)
Hepatitis C & unspecified

Herpes (congenital) (S)
Herpes (genital) (N)

Histoplasmosis

Human Immunodeficiency

Virus (HIV) (N)
Human papillomavirus
(genital warts) (N)
Influenza (N)
L ead Poisoning
Legionnaires Disease

Shigellosis
Smallpox (T)

Streptococcal disease
(invasive group A)

Streptococcal toxic
shock syndrome (STSS)
Syphilis (S)

Syphilis (congenital) (T)
Tetanus

Toxic Shock Syndrome
Trichinosis
Tuberculosis

Tularemia

REPORTED

Staphylococcus _aureus _intermediate or resistance to
Vancomycin (MIC > 8 ug/ml)

Streptococcus pneumoniae drug resistant, invasive disease

[DiviSION OF SocIAL SERVICES|
Statutory Authority: 31 Delaware Code,
Section 505 (31 Del.C. 8505)

[Nature of the Proceedings|

The Dedaware Department of Heath and Socia
Services (“Department™) / Division of Socia Services/ Food
Stamp Program initiated proceedings to amend policies to
implement policy changes to the following section of the
Division of Socia Services Manual: Section 9089, regarding
Delaware's A Better Chance (DABC) and/or Genera
Assistance (GA) Food Stamp Households. Summary of
change: removes language about shortening of certification
periods, which are no longer alowed and corrects policy
number change from 7004.3 to 9089. This rule implements
several provisions of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (PRWORA) and
amended by the Omnibus Consolidated Appropriations Act
of 1997 (OCAA), the Balanced Budget Act of 1997 (BBA),
and the Agricultural Research, Extension and Education
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Reform Act of 1998 (AREERA). The Department’'s
proceedings to amend its regulations were initiated pursuant
to 29 Delaware Code Section 10114 and its authority as
prescribed by 31 Delaware Code Section 512.

The Department published its notice of proposed
regulation changes pursuant to 29 Delaware Code Section
10115 in the September, 2001 Delaware Register of
Regulations, requiring written materials and suggestions
from the public concerning the proposed regulations to be
produced by September 30, 2001 at which time the
Department would receive information, factual evidence and
public comment to the said proposed changes to the
regulations.

No written or verbal comments were received relating to
this proposed rule

Findings of Fact:

The Department finds that the proposed changes as set
forth in the September, 2001 Register of Regulations should
be adopted as written.

THEREFORE, IT IS ORDERED, that the proposed
regulation related to the Food Stamp Program Reporting
Requirements for Delawares A Better Chance and/or
General Assistance Households is adopted and shall be final
effective November 10, 2001.

Vincent P. Meconi, Secretary, DHSS
10.15.2001

{#064-3} [9089] DABC and/or GA Food Stamp Households
[273.12(f)]

DABC and/or GA households have the same reporting
requirements as any other food stamp households. Whenever
an DABC and/or GA household reports a change,

adjustments must be made in the household's eligibility
status or alotment for the months determined appropriate
given the household's budgeting cycle.

Notify households whenever their benefits are altered as
a result of changes in the DABC and/or GA benefits—er

v
S O Ou OGO

DABC and/or GA benefits are terminated but the household
is still eligible for food stamp benefits, advise household
members of food stamp work registration requirements, if
applicable, as their First Step registration exemption no
longer applies.

Whenever a change results in the reduction or
termination of a household's DABC and/or GA benefits

within its food stamp certification period, and DSS has
sufficient information to determine how the change affects
the household's food stamp eligibility and benefit level, take
the following actions:

* If a change in household circumstances requires

both reduction or termination in the DABC and/or

GA payment and areduction or termination in food

stamp benefits, issue a single notice of adverse

action for both the DABC and/or GA and food
stamp actions. If the household requests afair hear-
ing within the period provided by the notice of
adverse action, continue the household's food stamp
benefit on the basis authorized immediately prior to
sending the notice. If the fair hearing is requested
for both programs benefits, conduct the hearing
according to DABC and/or GA procedures and
timeliness standards. The household must reapply
for food stamp benefits if the food stamp certifica-
tion period expires before the fair hearing processis
completed. If the household does not appeal, make
the change effective in accordance with the proce-

duresin DSSM 9085.2.

e If the household's food stamp benefits will be

increased as aresult of areduction or termination of

DABC and/or GA benefits, the household's food

stamp benefits must continue at the previous basis.

If the household does not appeal, make the change

effective in accordance with the procedures speci-

fied in DSSM 9085.2, except calculate the time lim-

its for action from the date the DABC and/or GA

notice of adverse action period expires.

Whenever a change results in the termination of a
household's DABC and/or GA benefits within its food stamp
certification period, and DSS does not have sufficient
information to determine how the change affects the
household's food stamp eligibility and benefit level (such as
when an absent parent returns to a household, rendering the
household categorically ineligible for DABC and/or GA, and
DSS has no information on theincome of the new household
member), take the following action:

1) Where a DABC and/or GA notice of adverse
action has been sent, wait until the household's notice of
adverse action period expiresor until the household requests
a fair hearing, whichever occurs first. If the household
requests afair hearing and its DABC and/or GA benefits are
continued pending the appeal, the household's food stamp
benefits will be continued at the same basis.

2) If an DABC and/or GA notice of adverse action
isnot required, or the household decides not to request afair
hearing and continuation of its DABC and/or GA benefits,
send the household a Form 105 requesting the verification
needed to determine the household's continued food stamp

eligibility netice-ef-expiration-and-thatit-mustreapphy-H-i
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affect-itsfood-stamp-eligibitity-and-benefit-tevel. Give the
household at least ten (10) days to provide the necessary

verifications. Take the necessary action to adjust or
terminate the food stamps based on the rules regarding
processing reported changes per DSSM 9085.

[DIVISION OF SOCIAL SERVICEY
Statutory Authority: 31 Delaware Code,
Section 505 (31 Del.C. 8505)

[Natur e of the Proceedings]

The Delaware Department of Heath and Socia
Services ("Department”) / Division of Social Services /
Medicaid/Medical Assistance Program initiated proceedings
to amend policies related to the Division of Socia Services
Manual Sections 17170.2 and 17170.3. The first of two
changes cite 20 CFR 416.924 as a more specific rule for
children. The second change includes a statement of who
performsthe disability rules. The Department's proceedings
to amend its regulations were initiated pursuant to 29
Delaware Code Section 10114 and its authority as prescribed
by 31 Delaware Code Section 512.

The Department published its notice of proposed
regulation changes pursuant to 29 Delaware Code Section
10115 in the June, 2001 Delaware Register of Regulations,
requiring written materials and suggestions from the public
concerning the proposed regulations to be produced by June
30, 2001 a which time the Department would receive
information, factual evidence and public comment to the
said proposed changes to the regulations.

No written or verbal comments were received relating to
this proposed rule.

Findings Of Fact:

The Department finds that the proposed changes as set
forth in the June, 2001 Register of Regulations should be
adopted as written.

THEREFORE, IT IS ORDERED, that the proposed
regulations of Section 4913 Disabled Children's Program are
adopted and shall be final effective November 10, 2001.

Vincent P. Meconi, Secretary, DHSS
10.15.2001

FINAL REGULATIONS

17170 Section 4913 Disabled Children

Section 4913 of The Balanced Budget Act (BBA)
provides that children who were receiving SSI payments on
August 22, 1996, and who but for the enactment of the new
disability definition under § 211(a) of the Persond
Responsibility and Work Opportunity Act of 1996
(PRWORA), would continue to be paid SSI, are mandatory
categorically eligible for Medicaid. This provision is
effective for those children who lose their SSI payment on or
after July 1, 1997.

17170.1 Technical Eligibility

The child must meet all
reguirements:

(@) The child was being paid SSI on August 22,
1996. This includes children who, as of August 22, 1996,
were in current pay status, had received favorable or
partially favorable administrative decisions, or had a Zebley
appeal pending.

(b) The child's SSI payment stopped on or after
July 1, 1997.

(c) Thedecision to stop SSI payments was due to a
determination that the child does not meet the definition of
disability enacted on August 22, 1996, at § 211(a) of the
Personal Responsibility and  Work  Opportunity
Reconciliation Act of 1996.

(d) The child would, except for the disability
determination described in (c), continue to be paid SSI.

of the following

A child, who was not receiving SSI on August 22, 1996,
is not protected by Section 4913. A child who loses SSI
after August 22, 1996, for a nondisability reason is aso not
protected by Section 4913. If either of these two situations
occur, a redetermination of Medicaid eligibility for the child
under another eligibility group will be done.

17170.2 Disability Determination

The redetermination of disability will follow the
rules in 20-EFR-416:920-930 20 CFR 416.924 - 924e asin
effect on April 1, 1996. A contractor who is competent to
perform the redetermination of disability will be used.

17170.3 Continuing Disability Reviews

The rules in 20-CFR-416:990 20 CFR 416.994a as
published on April 1, 1996, will be used with the following
modifications to the frequency of review:

(@) Review disability after, at most, 18 months if
medical improvement is expected.

(b) Review disability after, at most, 3 years if
disability is not permanent but medical improvement cannot
be predicted.

(c) Review disability after, at most, 7 years if
disability is permanent.

A _contractor who is competent to perform the
continuing disability reviews will be used.

17170.4 Financial Eligibility
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Follow the SSI income and resource standards and

methodologies.
17170.5 Continued Eligibility

Medicaid eligibility for children covered under this
provision continues until the earlier of:

a) the child reaches age 18

b) the child no longer meets the criteria of the SS
program for payment of benefits (other than the post August
22, 1996, definition of disability for children). A child who
ceases to meet the non-disability SSI eligibility criteria can
recover coverage under Section 4913 if the child again meets
the non-disability SSI criteria.  However, a determination
that the child is no longer disabled under the preePRWORA
disability criteria will permanently bar the child from
protected coverage under Section 4913.

¢) the child is not eligible under another Medicaid
eligibility group.

17170.6 Redetermination of Eligibility

A redetermination of the nondisability criteria is

required at least every 12 months.

[DIviSION OF SOCIAL SERVICES]
Statutory Authority: 31 Delaware Code,
Section 505 (31 Del.C. 8505)

[Nature Of The Proceedings|

The Delaware Department of Headth and Socia
Services ("Department”) / Division of Social Services /
Medicaid/Medical Assistance Programs initiated
proceedings to amend policies to implement changes to the
Division of Social Services Manua (DSSM). Changes in
policy from the current policy DSSM 17200, Disabled
Children Program to the new policy DSSM 25000,
Children's Community Alternative Disability Program
include the following:

«  Statement of purpose of the program

»  FEligibility criteriaclarified

e Caregiver description provided

* Levesof carefactorslisted

« Definitions of specific level of caretypes

* Medical plan of care and costs determinations

» Cost effectiveness calculation

e Options when cost effectiveness exceed cost of
ingtitutional care.

The Department's proceedings to amend its regulations
were initiated pursuant to 29 Delaware Code Section 10114
and its authority as prescribed by 31 Delaware Code Section
512.

The Department published its notice of proposed
regulation changes pursuant to 29 Delaware Code Section
10115 in the September, 2001 Delaware Register of
Regulations, requiring written materials and suggestions
from the public concerning the proposed regulations to be
produced by September 30, 2001 a which time the
Department would receive information, factual evidence and
public comment to the said proposed changes to the
regulations.

One comment was received relating to this proposed
rule.

Summary of Information Submitted

The State Council for Persons with Disabilities (SCPD)
provided the following comment on the proposed regul ation:
"SCPD strongly endorses the proposed regulations because
Council believes they are a major improvement over the
former standards. The proposed regulations now include the
following provisions:

1) eligibility approval predisposition in "close" cases
(Sec. 2050, second paragraph);

2) clear program eligibility criteria (Sec. 25100);

3) comprehensive list of factors influencing level of
care determination (Sec. 25250);

4) discrete definitions of each qualifying level of care
(Sec. 25300);

5) comprehensive list of mental health-related level of
care factors (Sec. 25300.5);

6) Division of Sociad Services duty to reduce
environmental deficits to home care (Sec. 25400); and

7) emphasis on solicitation of input from multiple
medical, educational, and other sources (Sec. 25500)."

Findings Of Fact:

The Department finds that the proposed changes as set
forth in the September, 2001 Register of Regulations should
be adopted as written.

THEREFORE, IT IS ORDERED, that the proposed
regulations of the Medicaid/Medical Assistance Programs
related to the Children's Community Alternative Disability
Program are adopted and shall be final effective November
10, 2001.

Vincent P. Meconi, Secretary, DHSS
10.15.2001
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37. -.. . . aps ! . : . « . . ...

25000 CHILDREN'S COMMUNITY ALTERNATIVE
DISABILITY PROGRAM (CCADP)

This program was formerly known as the Disabled
Children’s Program and is based on 42 CFR 8§435.225.

25050 PURPOSE

The Children’s Community Alternative Disability

Program (CCADP) is a Delaware Medicaid option that is
designed to serve children with significant disabilities. Such
children would otherwise qualify to be cared for in an
institutional setting. The State desires that this program
serve as many children as possible at home or in non-
ingtitutional settings as long as it can be done safely,
efficiently and economically. The best carefor children who

physielante-assare that-heme-carets-apprepriate: would be eligible for this program is with the support and
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direction of involved parents or guardians. This care will

evauationsthat remain clinicaly valid.

generally result from the active collaboration of DSS, and
multidisciplinary providers, and parents or guardians.

In general, any child whose disability profile meets
a designated level of care may be eligible for Medicaid
without regard to parental income, resources, or other health

25200 CAREGIVER QUALIFICATIONS
The primary person in charge of the care of a child,

usually a family member or a designated health care
professional meeting the following qualifications:

insurance. Given the State’'s commitment to promoting
children's access to basic health care, any benefit of the

1. The individua must be willing to accept the
responsibility of the care of the child.

doubt concerning program qualification should be resolved
in favor of eligibility. To the extent digibility isjeopardized

2. Theindividual must be trained and/or display
competence in the medical skill required by the child.

by safety concerns, DSS will act affirmatively to eliminate
or reduce unsafe conditions to an acceptable level through
Departmental and community resources. DSS recognizesits

25250 GENERAL L EVEL OF CARE FACTORS

1. The assessment of whether a child’s profile is
consistent with a qualifying level of care is influenced by

responsibility to make a referral to a protective agency if

multiple considerations.  Material criteria _include the

conditions so warrant.

25100 ELIGIBILITY
Medicaid €ligibility is available to children who meet

following mental, physical, familial, and environmental
factors:

a.  chronological and developmental age of

child;

ALL of the following seven (7) criteria established by
Federal regulation (42 CFR §435.225):

1. The child must be 18 years of age or younger
(under age 19).

2. The child's countable resources do not exceed the
SSl limit for asingle individual described in DSSM §20300.

b. nature and severity of disease or medical
condition(s);

c. symptomatology or functional limitations
attributable to disease or medical condition (s);

d. stability of disease process or medical
condition(s);

3. The child’s countable income does not exceed
250% of the SSI benefit level.
4. The child's profile is consistent with the level of

e. physical environment;
f.

availability and profile of primary

careqiver(s);

care of a hospital, Skilled Nursing Facility (SNF),
Intermediate Care Facility (ICF), Intermediate Care Facility

9. potential for harm, regression, or

developmental delay in absence of services;

for Menta Retardation (ICF/MR), or Intermediate Care
Facility Institution for Mental Disease (ICE/IMD).

5. Thechild must meet Supplemental Security Income
(SSI) medical disability standards codified at 42 U.S.C. §

h. extent of assistance necessary for child to
engagein activities of daily living (“ADLS")

i. extent of monitoring or supervision
necessary to minimize potential for harm due to mental or

1382c(a) (presumptively met if child with chronic condition

physical health risks (e.g. suicide; elopement; self injurious

qualifiesfor SNF, ICF, ICE/MR, or ICF/IMD level of care).

behaviors; seizure); and

6. It is appropriate to provide a comparable level of
carein an alternative setting (e.q. natural family home).
7. The estimated Medicaid cost of care in the

|. extent to which professional or specialized
personnel (e.g. nurse; therapist) are necessary to provide
monitoring, assistance, or Services.

aternative setting is no higher than the estimated cost of the
comparable facility-based level of care.
25150 APPROVAL DURATION AND REVIEW
TIMETABLE
Approval of an initial application is generally

2. _Since some dehilitating diseases and medical
conditions (quadriplegia; profound mental retardation) are

highly correlated with a qualifying level of care, the Division
may adopt presumptive eligibility guidelines to expedite
processing of such applications.

effective for a period not to exceed one year. Subject to
DSSM 14950 (6 month guaranteed eligibility) if the Division

25300 SPECIFIC LEVEL OF CARE STANDARDS

is aware of the likelihood of a material changein financial or
medical status, initial approval may be for a shorter period.

25300.1 DEFINITION OF INSTITUTIONAL
SETTING

Redetermination of eligibility is expected to occur
on at least an annual basis and may otherwise be prompted

An ingtitutional setting is a residential placement
that provides room board and health related services, which

by notice of a material change in financial or medical status.

are supervised by alicensed practitioner. The setting has the

Redetermination shall include a reassessment of whether the

child meets all seven eligibility criteria (DSSM 25100). If

a child manifests a chronic profile, the Division may utilize

necessary professional personnel, equipment and facilities to
meet the health and functional needs of the child on a
continuing or repetitive basis and is authorized under State

abbreviated reassessment forms and rely on previous

law to provide such care.
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25300.2 DEFINITION OF HOSPITAL LEVEL OF
CARE
A hospital is an institutiona setting that provides

m. propensity to elope
25300.6 _DEFINITION OF ICE/MR LEVEL OFE
CARE

medical, nursing and alied health care for acute or chronic

illnesses. Such a setting includes at least daily physician
intervention and the availability of around the clock

An intermediate care facility for the mentally
retarded (ICF/MR) is a residential setting which offers
comprehensive habilitative and support services to persons

professional nursing care. A hospital may provide general

with mental retardation or related conditions. Children who

medical care or specialized care (e.g. psychiatric or

qualify for an ICF/MR level of care exhibit significant

rehabilitative).
25300.3 DEFINITION OF SKILLED NURSING

EACILITY LEVEL OF CARE
Skilled nursing facility (SNF) is an institutional

deficits in age-appropriate functioning in multiple domains.
As a conseguence, they require frequent assistance or
supervision to competently or safely engage in activities of
daily living (ADLS). Subject to full consideration of factors

setting, which provides skilled nursing or rehabilitation,

itemized in Section DSSM 25200, the presence of adaptive

services for mental or physical conditions. Such a setting

behavior deficits in the following contexts supports

includes availability of around the clock professional nursing

qualification under an ICF/MR level of care:

observation, assessment or intervention.
25300.4 DEFINITION OF INTERMEDIATE
NURSING FACILITY LEVEL OF CARE
Intermediate care nursing facility (ICF) is an
institutional setting in which nursing and allied health care
and support services are provided. Such services are
supervised by but not necessarily given by alicensed nurse.
25300.5 DEFINITION OF ICF/IMD LEVEL OF
CARE
An _intermediate care facility for mental disease
(ICEH/IMD) is a residentia setting which offers
comprehensive clinical and support services to persons with

self care skills

domestic skills

community skills

self direction

social interaction

safety awareness

receptive and expressive communication

basic learning

i. co-occurrence of physical or behavioral

health disorder
I. co-occurrence of alcohol

addiction or misuse

Tereee o R

or substance

significant _behavioral health disorders.  Children who
qualify for an ICF/IMD level of care exhibit a severe,

25400 APPROPRIATENESS OF COMMUNITY-

complex, or chronic behavioral heath disorder. Such

BASED SETTING

disorder must compromise age-appropriate functioning in
multiple areas and require frequent or intensive medical or

Program eligibility is contingent upon a finding that
non-ingtitutional care is appropriate and services are

behavioral interventions (e.q. drug therapy; professional

avalable (DSSM 25100). The community-based setting

counsdling; behavior management techniques). Subject to

must_meet the child’s needs safely and effectively to be

full consideration of factors itemized in Section DSSM

appropriate. To fulfill this requirement, the Division will

25250), the presence of the following disability-related
persona characteristics supports qualifications under an

assess both the physical and social environment within the
community—based setting. Given the State’'s strong

ICE/IMD level of care:

impaired judgment or insight
disorientation to time, place, or person
memory impairment

perceptual or thinking disturbance

lack of self-regulation or impulse control

preference for non-institutional care of children, denial of
eligibility based on environmental deficits is disfavored. If
eligibility is jeopardized by environmental deficits, the
division will affirmatively attempt to eliminate or reduce
such deficits to an acceptable level through Departmental
and community resources.

"eee o

f. diminished capacity to focus, concentrate,
or maintain attention
g. propensity to engage in verbal or physical

25500 DETERMINING MEDICAL PLAN OF CARE
AND COSTS

aggression towards others
h. marked changesin mood or affect

During the application and redetermination process,
medical and social information is gathered from severa
sources including the primary caregivers, primary care

i. marked  withdrawal, isolation, or
depression

j. Sleepdisturbance

k. appetite disturbance with change in weight

practitioners, specialists and other health care providers, the
schools, Child Development Watch (Part C) and/or other
relevant _sources. A listing of the services needed or

. marked  difficulty in maintaining

currently being provided is recorded indicating whether

interpersonal relationships

there are ongoing costs (such as daily home health aides or
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one-time costs (durable medical equipment). The cost for
each are estimated as closely as possible and, to the extent

C._If achild is determined to meet ICE/MR/DD LOC,
the anticipated home service costs will be compared to the

possible, costs paid or defrayed by other insurance or other

current Stockley Center ICE/MR/DD rate or dternate facility

means of payment insurance settlement, donations, etc.) are

rate as determined by the Medicaid Director.

deducted from the cost cap. Since Medicaid is generaly
payor of last resort [with exception of Individual with

D._If achild is determined to meet the ICF/IMD L OC,
the anticipated home costs would be compared to the current

Disabilities Education Act (IDEA) services], the assessor
may contact other potential payment sources to determine

Terry Center rate or aternate facility rate as determined by
the Medicaid Director.

potential coverage especially when it appears the child might
exceed the cost cap. Once the medical costs are computed

E._ If a child is determined to meet an ICF LOC the
anticipated home services costs will be compared to the

the entire packet of assessment information is reviewed by
the medial review team for the cost comparison and final

current averaged rate of participating Delaware nursing
facilities that are caring for children under 18 years of age.

eligibility determination.

25600 COST EFFECTIVENESS CALCULATION
A determination of cost effectiveness for the Children's
Community Alternative Disability's Program must be made

25800 COST EFFECTIVENESS EXCEEDS COST OF
INSTITUTIONAL CARE

When the cost effectiveness analysis shows that the cost
of care in the home will exceed the cost of comparable

using the following procedures.
25625 CALCULATION
A calculation is made of the total actual or
projected cost of all significant, recurring medical services

institutional care, the parent or guardian will be offered a
choice of the following options.

A._The use of less costly alternatives (such as privately

contracting with LPNs or RNs for private duty nursing at a

(home health aides & nurses, private duty nursing,

lower cost than can be obtained through an agency,

Prescribed Pediatric Extended Care, supplies, equipment and

purchasing refurbished, used equipment, etc.), or

therapies).
25650 ANNUALIZED COSTS CALCULATION

The annualized costs of any significant recurring

B.__The use of fewer units of service with assurances
from parent/quardian that the remainder of medically
necessary services will be provided by or paid for by other

DME (e.q. specialized wheelchair or lift not included in

means, or

facility per diem rate) is added to the calculation in DSSM
25625.
25675 OTHER COSTS

All _other costs, such as physician services,
pharmaceuticals, |ab tests, x-rays, etc. are not part of medical
facility costs, so will not be considered in the cost
effectiveness determination except in cases where acute
hospitalization is the appropriate comparable level of care.

25700 COST DOES NOT EXCEED COMPARABLE
MEDICAL FACILITY CARE

The calculated cost in DSSM 25600 must not exceed
100% of comparable medical facility care. Comparable
rates to be used are defined in the following subsections.

A. If the child is determined to meet the hospital LOC,
the anticipated home services costs will be compared to the
current fiscal year inpatient hospital rate of the Al DuPont
Hospital for Children or alternate facility rate as determined
by the Medicaid Director.

B._If achild is determined to meet the skilled L OC, the
anticipated home services costs will be compared to the
current averaged rate of participating Delaware nursing
facilities that are caring for children under 18. A higher
comparative rate based on the current averaged rate for
children placed in subacute pediatric facilities may be
applied for children determined "superskilled" by the DSS
Medical Operation Administrator.

C._The admission to an appropriate medical facility, or
D. Thewithdrawal of the application for this program.

DEPARTMENT OF NATURAL
RESOURCESAND

ENVIRONMENTAL CONTROL

DivISION OF AIR & WASTE M ANAGEMENT
Statutory Authority: 7 Delaware Code,
Chapters 60, (7 Del.C. Ch. 60)

Secretary's Order No.: 2001-A-0042
RE: Proposed Regulation 24
(Contral of Volatile Organic Compounds Emissions)
Section 11:
- Mobile Equipment Repair and Refinishing -

Date of Issuance: October 10, 2001
Effective Date of the Amendment: November 11, 2001

I. Background

On Wednesday, August 29, 2001, a public hearing was
held in the Priscilla Building Conference Room of DNREC

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 5, THURSDAY, NOVEMBER 1, 2001



http://www.dnrec.state.de.us/DNREC2000/Divisions/AWM/AWM.htm

1102 FINAL REGULATIONS

in Dover to receive comment on the proposed adoption of Sectiont1—Metor-Vehicle Refinishing:
Regulation 24 (Control of Volatile Organic Compounds  33429/94

Emissions), Section 11 — Mobile Equipment Repair and i
Refinishing of the Regulations Governing the Control of Air
Pollution. The proposed Regulation 24 — Section 11 —would
apply to any person who applies coatings to mobile
equipment, such as cars, trucks, and/or tractors for
beautification or protection. This amended regulation, if
adopted, establishes requirements for using improved
transfer efficiency coating and application equipment, as
well as spray gun cleaning techniques, and provides
minimum training standards in the proper use of equipment
and materials. The Department is proposing these
regulationsto aid Delawarein attaining compliance with the
ground-level ozone standard set by the Environmental
Protection Agency (EPA). Regulations similar to the
aforementioned proposed Section 11 are being developed by
other States in the region as well. Proper notice of the
hearing was provided as required by law.

After the hearing, the Department performed an
evaluation of the evidence entered into the record in this
matter. Thereafter, the Hearing Officer prepared his report
and recommendation in the form of a Hearing Officer's
Report to the Secretary dated October 5, 2001, and that
memorandum is expressly incorporated herein by reference.

Il. Findingsand Conclusions

On the basis of the record developed in this matter, it
appears that AQM has provided a sound basis for the
proposed adoption of Regulation No. 24, Section 11, and has
given careful and serious consideration to the written
comments provided by Safety-Kleen with respect to this
issue.

I1l. Order

It is hereby ordered that the proposed adoption of
Regulation No. 24, Section 11, be promulgated in final form
in accordance with the customary and established rule-
making procedure required by law.

IV. Reasons

The adoption of Regulation 24, Section 11, will aid the
State of Delaware in attaining compliance with the ground-
level ozone standard set by the Environmental Protection
Agency (EPA), and will assist the Department in furtherance
of the policy and purposes of 7 Del. C., Ch. 60.

Nicholas A. DiPasquale, Secretary
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MOC, i5the-average VOCcontentasapplied-of- the  and-gelfearts)
basecoat/clearcoat—system:
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Section 11 - M abile Equipment Repair and Refinishing.
[o/aHes 11/11/01]

a  Applicability.

1. This Section applies to any person who applies
coatings, for the purpose of protection and/or beautification,
to mobile equipment or mobile equipment componentsin the
State of Delaware, except:

i. The surface coating process at any automabile
assembly plant.

ii. Persons who do not receive compensation for
the application of the coatings.

iii. The application of coatings sold in non-
refillable aerosol cans.

2. Any person subject to the requirements of this
Section shall bein compliance on or after October 31, 2003.

3. Any person who is currently subject to a state or
federal rule promulgated pursuant to the Clean Air Act
Amendments of 1977 by exceeding an applicability
threshold is and shall remain subject to those provisions.

4. Compliance with the requirements of this section
are in addition to all other state and federal requirements, to
include the requirements of 40 CFR 59, Subpart B, “National
Volatile Organic Compound Emission Standards for
Automobile Refinish Coatings’.

b. Definitions. As used in this Section, al terms not
defined herein shall have the meaning given them in the
November 15, 1990 Clean Air Act Amendments (CAAA), or
in Section 2 of Regulation 24.

“Airless Spray” means a spray coating method in which
the coating is atomized by forcing it through a small nozzle
at high pressure. The coating is not mixed with air before
exiting from the nozzle opening.

“Electrostatic spray” means the application of charged
atomized paint droplets that are deposited by electrostatic
attraction.

“High Volume Low Pressure” or “HVLP’ means a
method of spraying a coating, that improves the transfer
efficiency while maintaining the air pressure between 0.1
and 10 pounds per square inch gauge (psig).

“Mobile equipment” means any equipment that is
physically capable of being driven or drawn upon a highway
including, but not limited to, the following types of
equipment: automobiles; trucks, truck cabs, truck bodies;
buses; motorcycles; ground support vehicles, used in support
of aircraft activities at airports; construction vehicles (such
as mobile cranes, bulldozers, concrete mixers); farming
equipment (such as wheel tractors, plows, and pesticide
sprayers); hauling equipment (such as truck trailers, utility
bodies, and camper shells); and miscellaneous equipment
(such as street cleaners and golf carts).

c. Standards.
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1. Any person subject to the requirements of this

workshops, or any other training approved by the

Section shall use only the following application techniques:

Department.

ii. Any non-atomized application technique (e.g.,
Flow/curtain coating, Dip coating, Roller coating, Brush
coating,  Cotton-tipped swab  application  coating,
Electrodeposition coating, etc.)

ii. High Volume Low Pressure (HVLP) spraying;
ii. Electrostatic spray;

E Airless spray;
V. Any other coating application technique that
the person has demonstrated and the Department has

determined achieves emission reductions egquivalent to
HVLP or electrostatic spray.

2. Thefollowing are exempt from the requirements of
paragraph (c)(1) of this Section:

i. The use of airbrush application methods for
graphics, stenciling, lettering, and other identification
markings;

ii. The applications of coatings to cover finish
imperfections equal to or lessthan 1 inch in diameter.

3. Spray guns used to apply coatings to mobile
eguipment or mobile equipment components shall be
cleaned by one of the following methods:

i. Use of an enclosed spray gun cleaning system
that is kept closed when not in use.

ii. The unatomized discharge of solvent into a
paint waste container that is kept closed when not in use.

iii. The disassembly of the spray gun and cleaning
in avat that is kept closed when not in use.

iv. The atomized spray into a paint waste
container that is fitted with a device designed to capture
atomized solvent emissions.

4. Any person subject to the provisions of this Section
shall implement the following housekeeping and pollution
prevention measures:

i. Fresh and used coatings, solvent, and cleaning
solvents shall be stored in non-absorbent, non-leaking
containers. The containers shall be kept closed at all times
except when filling or emptying.

ii. Cloth and paper, or other absorbent applicators,
moistened with coatings, solvents, or cleaning solvents shall
be stored in closed, non-absorbent, non-leaking containers.

iii. Handling and transfer procedures shall
minimize spills during the transfer of coatings, solvents, and
cleaning solvents.

5. Any person subject to the requirements of this
Section shall be trained in the proper use and handling of
coatings, solvents and waste products in order to minimize
the emission of air contaminants.

i. Proof of training for any person subject to the
requirements of this Section shall be maintained on the

facility premises.
ii. Acceptable forms of training include

equipment or paint manufacturer’s seminars, classes,

[DivisiON OF AIR & WASTE M ANAGEMENT]
Statutory Authority: 7 Delaware Code,
Chapters 60, (7 Del.C. Ch. 60)

Secretary's Order No.: 2001-A-003

RE: Proposal to Amend Regulation 24
(Control of Volatile Organic Compound Emissions),
— Section 33: Solvent Cleaning and Drying -

Date of Issuance: September 21, 2001
Effective Date of the Amendment: November 11, 2001

I. Background

On Tuesday, August 28, 2001, a public hearing was held
in the DNREC Auditorium in Dover to receive comment on
proposed amendments to Regulation 24 of the Regulations
Governing the Control of Air Pollution with regard to the
control of volatile organic compound emissions (VOCs).
This amendment to Section 33 is being proposed in an
attempt to achieve reduction of VOCs needed to obtain final
EPA approval of the Department's 1-hour ozone attainment
demonstration.  The amendment defines applicability,
compliance, notification, monitoring, recordkeeping, and
reporting requirements similar to the Ozone Transport
Commission model rule approved this spring for adoption,
as needed, by member States.  Public workshops were
conducted on June 25, 27, and 28, 2001, in Dover,
Georgetown, and New Castle, respectively. No negative
comments were received on the Department's planned action
during the public hearing, nor were any received throughout
the comment period, which ended on August 31, 2001.
Written comments were received from John W. Whitby, Jr.,
Environmental Chairman of the Delaware Automobile and
Truck Deders Association, as well as from David A.
Wagner, Senior Environmental Manger of Safety-Kleen.
AQM responded to these comments, both verbally at the
public hearing, as well as in a separate memoranda to the
Hearing Officer, dated September 4, 2001. Proper notice of
the hearing was provided as required by law.

After the hearing, the Department performed an
evauation of the evidence entered into the record in this
matter. Thereafter, the Hearing Officer prepared his report
and recommendation in the form of a Hearing Officer's
Report to the Secretary dated September 19, 2001, and that
memorandum is expressly incorporated herein by reference.
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Il. Findingsand Conclusions

On the basis of the record developed in this matter, it
appears that AQM has provided a sound basis for the
proposed amendments to Regulation No. 24, Section 33,
including reasoned responses to the various comments made
to the Department with respect to this proposed amendment.

I1l. Order

It is hereby ordered that the proposed amendments to
Regulation No. 24, Section 33, be promulgated in final form
in accordance with the customary statutory procedure.

IV. Reasons

The amendment of Regulation 24, Section 33, will aid
the State of Delaware in attaining compliance with the 1-
hour ground-level ozone standard set by the Environmental
Protection Agency (EPA), and will assist the Department in
furtherance of the policy and purposes of 7 Del. C., Ch. 60.

Nicholas A. DiPasquale, Secretary
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nendispersivenfrared-analysis:

Section 33 - Solvent Cleaning and Drying
{6 11]/11/01

a  Applicability.

1. This Section applies to any person who owns or
operates a solvent cleaning machine that meets the criteria of
paragraphs a.l.i. and a.1.ii.

i. Containsmorethan 1 liter of solvent.

ii. Uses any solvent containing volatile organic
compounds in atotal concentration greater than 5 percent by
weight, as a cleaning and/or drying agent.

2. E[xcept as provided in paragraphs c.4 through
¢.6 of this Section, €]xisting sources affected by this Section
shall comply with the provisions of this Section fas-seer-as
practicable—but} no later than [Oeteber November] 11,
200[1 2]. New, modified, or reconstructed sources affected
by this Section shall comply with the provisions of this
Section upon start-up.

3. Any person subject to both this Section and
Regulation 30 of the State of Delaware “Regulations
Governing the Control of Air Pollution” shall submit to the
Department a request to amend the existing Title V_permit,
consistent with the permitting requirements of Regulation
30. _Any person subject to paragraph c. of this Section, but
not subject to Regulation 30, shall reguest to be covered
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under a source category permit, consistent with Regulation 2

alow solvent to drain from the parts or parts baskets back

of the State of Delaware “ Regulations Governing the Control

into the solvent cleaning machine.

of Air Pollution” within 90 days of the Department’'s

establishment of a source category permit covering solvent
cleaning and drying. Any person subject to paragraphs d.

“Dwell time” means the period of time between when
parts or a parts basket is placed in the vapor zone of a batch
vapor or in-line vapor cleaning machine and when solvent

through g. of this Section, but not subject to Regulation 30,
shall submit to the Department a request to amend the
existing Regulation 2 permit, consistent with the permitting

dripping ceases.
“Freeboard height” means, for a batch cold cleaning
machine, the distance from the liquid solvent level to the top

requirements of Regulation 2.

b. Definitions. As used in this Section, all terms not
defined herein shall have the meaning given them in the

of the solvent cleaning machine. For abatch vapor cleaning
machine, it is the distance from the solvent/air interface to

the top of the solvent cleaning machine, as measured during
idling mode. For _an in-line cleaning machine, it is the

November 15, 1990 Clean Air Act Amendments, in

distance from the solvent/air interface to the bottom of the

Regulation 1, or in Section2 of this regulation.
“Airless cleaning system” means a solvent cleaning

entrance or exit opening, whichever is lower, as measured
during idling mode.

machine that is automatically operated and seals at a
differential pressure of 0.50 pounds per square inch gauge

“Freeboard ratio” means the ratio of the solvent
cleaning machine freeboard height to the smaller interior

(psig) or less, prior to the introduction of solvent or solvent

dimension (length, width, or diameter) of the solvent

vapor into the cleaning chamber and maintains differential

cleaning machine.

pressure under vacuum during al cleaning and drying

cycles.
“Airtight cleaning system” means a solvent cleaning

“Freeboard refrigeration device” means a set of
secondary coils mounted in the freeboard area that carries a
refrigerant or other chilled substance to provide a chilled air

machine that is automatically operated and seals at a

blanket above the solvent vapor. A primary condenser that

differential pressure of 0.50 pounds per sgquare inch gauge
(psig) or less, prior to the introduction of solvent or solvent
vapor into the cleaning chamber and during all cleaning and
drying cycles.

“ Automated parts handling system” means a mechanical
device that carries al parts and parts baskets at a controlled
speed from the initial loading of soiled or wet parts through
the removal of the cleaned or dried parts. Automated parts
handling systems include, but are not limited to, hoists and
conveyors.

“Batch vapor cleaning machin€’” means a vapor solvent
cleaning machine in which individual parts or a set of parts
move through the entire cleaning or drying cycle before new
parts are introduced into the cleaning machine. The term
does not include machines that do not have a solvent/air
interface, such as airless and airtight cleaning systems.

“Carbon adsorber” means a bed of activated carbon into
which an air/solvent gas-vapor stream is routed and which
adsorbs the solvent on the carbon.

“Cold cleaning machine” means a solvent cleaning
machine that contains and/or uses unheated liquid solvent
into which parts are placed to remove soils from the surfaces
of the parts or to dry the parts. The term does not include
machines that do not have a solvent/air interface, such as
airless and airtight cleaning systems.

“Downtime mode” means the time period when a
solvent cleaning machine is not cleaning or drying parts and
the sump heating coils, if present, are turned off.

“Dwell” means the technigue of holding parts within the
freeboard area but above the vapor zone of a solvent
cleaning machine. Dwell occurs after cleaning or drying to

is capable of maintaining a temperature, in °F, in the center
of the chilled air blanket at not more than 30 percent of the
solvent’s boiling point is both a primary condenser and a
freeboard refrigeration device.

“Idling mode” means the time period when a solvent
cleaning machine is not actively cleaning or drying parts and
the sump heating cails, if present, are turned on.

“Immersion cold cleaning machine” means a cold
solvent cleaning machine in which the parts are immersed in
the solvent when being cleaned or dried. A remote reservoir
cold cleaning machine that is also an immersion cold
cleaning machine is considered an immersion cold cleaning
machine for purposes of this Section.

“In-line vapor cleaning machine” means a vapor solvent
cleaning machine that uses an automated parts handling
system, typically a conveyor, to automatically provide a
continuous supply of parts to be cleaned or dried. These
units are fully enclosed except for the conveyor inlet and exit
portals.

“Primary condenser” means a series of circumferential
cooling coils on a vapor cleaning machine through which a
chilled substance is circulated or recirculated to provide
continuous condensation of rising solvent vapors and,
thereby, creating a concentrated solvent vapor zone.

“Reduced room draft” means decreasing the flow or
movement of air across the top of the freeboard area of a
solvent cleaning machine to less than 15.2 meters per minute
(50 feet per minute) by methodsincluding, but not limited to,
redirecting fans and/or air vents to not blow across the
cleaning machine, moving the cleaning machine to a corner
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where there is less room draft, and constructing a partial or

provisions of this paragraph shall not apply if the owner or

compl ete enclosure around the cleaning machine.
“Remote reservoir cold cleaning machine” means a

operator of the cold cleaning machine demonstrates and the
Department_approves in writing that compliance with the

solvent cleaning machine in which liguid solvent is pumped

paragraph will result in unsafe operating conditions.

to asink-likework areathat immediately drains solvent back
into an enclosed container while parts are being cleaned or

1. Immersion cold cleaning machines shall have a
freeboard ratio of 0.75 or greater unless the machines are

dried, allowing no solvent to pool in the work area.
“Soils” means contaminants that are removed from the

equipped with working mode covers that shall be closed
except when parts are being placed into or being removed

parts being cleaned. Soils include, but are not limited to,

from the machine. Covers shall be free of cracks, holes, and

grease, oils, waxes, metal chips, carbon deposits, fluxes, and
tars.

“Solvent/air interface” means, for a vapor cleaning

other defects, and easily opened or closed.
2. Immersion cold cleaning machines and remote
reservoir cold cleaning machines shall:

machine, the location of contact between the concentrated
solvent vapor layer and the air. This location of contact is

i. Have a permanent, conspicuous label
summarizing the operating requirements in paragraph c.3. of

defined as the mid-line height of the primary condenser

this Section.

coils. For a cold cleaning machine, it is the location of
contact between the liquid solvent and the air.
“Solvent cleaning machine” means any device or piece

ii. Be equipped with adowntime mode cover that
shall be closed at all times except during cleaning or drying
of parts or the addition or removal of solvent. Cover shall be

of equipment that uses volatile organic compounds, liquid or

free of cracks, holes, and other defects, and readily opened

vapor, to remove soils from parts or to dry parts. Types of

or closed.

solvent cleaning machines include, but are not limited to,
batch vapor, in-line vapor, in-line cold, immersion cold, and

3. Cold cleaning machines shall be operated in

accordance with the following procedures:

remote reservoir cold cleaning machines, as well as, airless
cleaning and airtight cleaning systems.
“Superheated vapor system” means a system that heats

i. Waste solvent, still bottoms, and sump bottoms
shall be collected and stored in closed containers. The
closed containers may contain a device that allows pressure

the solvent vapor, either passively or actively, to a

relief, but does not alow liguid solvent to drain from the

temperature 10°F above the solvent’s boiling point. Parts
are held in the superheated vapor before exiting the machine
to evaporate the liguid solvent on the parts. Hot vapor
recycle is an example of a superheated vapor system.

“Vapor cleaning machine” means a batch or in-line
solvent cleaning machine that heats liquid solvent that is
used as part of the cleaning or drying cycle. The heated
solvent may or may not be boiling. The term does not
include machines that do not have a solvent/air interface,
such asairless and airtight cleaning systems.

“Vapor up control switch” means a thermostatically
controlled switch that shuts off or prevents solvent from
being sprayed when there is no vapor. On in-line vapor
cleaning machines the switch also prevents the conveyor
from operating when there is no vapor.

“Working mode” means the time period when the
solvent cleaning machine is actively cleaning or drying
parts.

“Working _mode cover” means any cover or solvent
cleaning machine design that allows the cover to shield the
cleaning machine openings from outside air disturbances
while parts are being cleaned or dried in the cleaning
machine. A cover that is used during the working mode is
opened only during parts entry and removal.

c. Standards for batch cold cleaning machines. This
paragraph applies to all batch cold cleaning machines. The

container.
ii. Cleaned parts shall be drained at least 15
seconds or_until dripping ceases, whichever is longer. Parts

having cavities or blind holes shall be tipped or rotated while
the part isdraining. During the draining, tipping or rotating,

the parts shall be positioned so that solvent drains directly
back to the cleaning machine.

iii. Fushing of parts using a flexible hose or other
flushing device shall be performed only within the freeboard
area of the cold cleaning machine. The solvent flushing
shall be a solid fluid stream, not an atomized or shower
spray, at a pressure that does not exceed 10 pounds per
square inch gauge (psig).

iv. Work area fans shall be located and positioned
so that they do not blow across the opening of the cold
cleaning machine.

V. Sponges, fabric, wood, leather, paper products,
and other absorbent materials shall not be cleaned or dried in
the cold cleaning machine.

vi. Any solvent bath agitator shall be operated to
produce a rolling motion of the solvent with no observable
splashing of the solvent against the tank walls or the parts
being cleaned. Air agitated solvent baths may not be used.

vii. Spills during solvent transfer and use of the
cold cleaning machine shall be cleaned up immediately, and
the wipe rags or other absorbent material shall be
immediately stored in covered containers for disposal or

recycling.
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viii. The owner or operator shall ensure that the
solvent level does not exceed thefill line,
4. On and after [Oeteber November] 11, 2002, no

viii. Each vapor cleaning machine that uses a lip
exhaust shall be designed and operated to route al collected
solvent vapors through a properly operated and maintained

person shall use, sell, or offer for sale for use in a cold

carbon adsorber. The concentration of organic solvent in the

cleaning machine any solvent with a vapor pressure of 1.0

exhaust shall not exceed 25 parts per million, averaged over

millimeters of mercu mm Hq) or greater, measured at

20°C (68°F) that contains volatile organic compounds.

5. On and &fter [Oetober November] 11, 2002, a
person who sells or offers for sale any solvent containing
volatile organic compounds for use in a cold cleaning
machine shall provide, to the purchaser, the following
written information:

i.  The name and address of the solvent supplier.

ii. The type of solvent including the product or
vendor identification number.

iii. The vapor pressure of the solvent measured in
mm Hg at 20°C (68°F).

6. The owner or operator of a cold cleaning machine
shall maintain for not less than five years, and shall provide
to the Department, on request, the information specified in
paragraph ¢.5. An invoice, bill of sale, certificate that
corresponds to a number of sales, Material Safety Data Sheet
(MSDS), or other appropriate documentation acceptable to
the Department may be used to comply with this Section.

d. Standards for batch vapor cleaning machines. This
paragraph applies to batch vapor cleaning machines.
1. Batch vapor cleaning machines shall be eguipped

one complete adsorption cycle or 24 hours, whichever is
less.

iX. A permanent, conspicuous label summarizing

the operating requirements in paragraph d.4. of this Section.

2. In addition to the requirements of paragraph d.1. of

this Section, the owner or operator of a batch vapor cleaning

machine with a solvent/air interface area of 13 square feet or
less shall implement one of thefollowing control options:

i. A working mode cover, a freeboard ratio of
1.0, and superheated vapor.

ii. Superheated vapor and a freeboard
refrigeration device operated to ensure that the chilled air
blanket temperature is no greater than 30 percent of the
solvent’s bailing point.

iii. A working mode cover and a freeboard
refrigeration device operated to ensure that the chilled air

blanket temperature, in °F, is no greater than 30 percent of
the solvent’s boiling point.

iv. Reduced room draft, a freeboard ratio of 1.0,
and superheated vapor.

V. Reduced room draft and a freeboard
refrigeration device operated to ensure that the chilled air

blanket temperature, in °F, is no greater than 30 percent of

with:

i. Either a fully enclosed design or idling and
downtime mode covers that completely covers the cleaning

the solvent’s boiling point.
vi. A freeboard ratio of 1.0 and a freeboard
refrigeration device operated to ensure that the chilled air

machine openings when in place. Covers shall be free of
cracks, holes, and other defects, and readily opened or closed
without disturbing the vapor zone. If the solvent cleaning
machine opening is greater than 10 square feet, the covers
must be powered. If alip exhaust is used, the closed covers

shall be below the level of thelip exhaust.
ii. A freeboard ratio of 0.75 or greater.

iii. A primary condenser.

iv. A vapor up control switch.

V. A device that shuts off the sump heat if the
sump liquid solvent level drops to the sump heater coils.

vi. A vapor level control device that shuts off the
sump heat if the vapor level in the vapor cleaning machine
rises above the height of the primary condenser.

vii. An_automated parts handling system that
moves parts or parts baskets at a speed of 3.4 meters per
minute (11 feet per minute) or less when the parts are
entering or exiting the vapor zone. If the parts or parts
basket being cleaned or dried occupy more than 50% of the
solvent/air interface area, the automated parts handling
system shall move parts or parts baskets at a speed of 0.93
meters per minute (3 feet per minute) or less.

blanket temperature, in °F, is no greater than 30 percent of
the solvent’s boiling point.

vii. Dwell and a freeboard refrigeration device
operated to ensure that the chilled air blanket temperature, in

9F, is no greater than 30 percent of the solvent’s boiling
point. Dwell shall be not less than 35 percent of the dwell
time determined for the part or parts basket.

viii. Reduced room draft, a freeboard ratio of 1.0,
and dwell. Dwell shall be not less than 35 percent of the
dwell time determined for the part or parts basket.

ix. A freeboard refrigeration device operated to

ensure that the chilled air blanket temperature, in °F, is no
greater than 30 percent of the solvent’s boiling point and a
carbon adsorber that reduces solvent emissions in the
exhaust to a level not to exceed 25 parts per million,
averaged over one complete adsorption cycle or 24 hours,
whichever isless.

X. A freeboard ratio of 1.0, superheated vapor,
and a carbon adsorber that reduces solvent emissions in the
exhaust to a level not to exceed 25 parts per million,
averaged over one complete adsorption cycle or 24 hours,
whichever isless.
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3. Inaddition to the requirements of paragraph d.1. of
this Section, the owner or operator of abatch vapor cleaning

iv. Flushing of parts using a flexible hose or other
flushing device shall be performed within the vapor zone of

machine with a solvent/air interface area of greater than 13

the batch vapor cleaning machine or within a section of the

square feet shall implement one of the following control

machine that is not exposed to the ambient air. The solvent

options:
i. A freeboard refrigeration device operated to

flushing shall be a solid fluid stream, not an atomized or
shower spray.

ensure that the chilled air blanket temperature, in °F. is no
greater than 30 percent of the solvent’s boiling point, a
freeboard ratio of 1.0, and superheated vapor.

ii. Dwdl, a freeboard refrigeration device
operated to ensure that the chilled air blanket temperature, in

OF, is no greater than 30 percent of the solvent’s boiling
point, and reduced room draft. Dwell shall be not less than
35 percent of the dwell time determined for the part or parts
basket.

iii. A working mode cover, a freeboard
refrigeration device operated to ensure that the chilled air

blanket temperature, in °F, is no greater than 30 percent of
the solvent’s boiling point, and superheated vapor.

iv. Reduced room draft, freeboard ratio of 1.0, and
superheated vapor.

v. A freeboard refrigeration device operated to

ensure that the chilled air blanket temperature, in °F, is no
greater than 30 percent of the solvent’s boiling point,
reduced room draft, and superheated vapor.

vi. A freeboard refrigeration device operated to

ensure that the chilled air blanket temperature, in °F, is no
greater than 30 percent of the solvent’s boiling point, a
freeboard ratio of 1.0, and reduced room draft.

vii. A freeboard refrigeration device operated to
ensure that the chilled air blanket temperature is no greater
than 30 percent of the solvent’s boiling point, superheated
vapor, and a carbon adsorber that reduces solvent emissions
in the exhaust to a level not to exceed 25 parts per million,
averaged over one complete adsorption cycle or 24 hours,
whichever isless.

4. Batch vapor cleaning machines shall be operated in
accordance with the following procedures.

i. Waste solvent, still bottoms, and sump bottoms
shall be collected and stored in closed containers. The
closed containers may contain a device that allows pressure
relief, but does not allow liquid solvent to drain from the
container.

ii. Cleaned parts shall be drained at least 15
seconds or until dripping ceases, whichever islonger. Parts
having cavities or blind holes shall be tipped or rotated while
the part isdraining. During the draining, tipping or rotating,
the parts shall be positioned so that solvent drains directly
back to the batch vapor cleaning machine. A superheated
vapor system shall be an acceptable alternate technology.

iii. Parts or parts baskets shall not be removed
from the batch vapor cleaning machine until dripping has
ceased.

v. When the cover is open, the batch vapor
cleaning machine shall not be exposed to drafts greater than
40 meters per minute (132 feet per minute), as measured
between 1 and 2 meters (3.3 and 6.6 feet) upwind and at the
same elevation asthe tank lip.

vi. Sponges, fabric, wood, leather, paper products,
and other absorbent materials shall not be cleaned or dried in
the batch vapor cleaning machine.

vii. Spills during solvent transfer and use of the
batch vapor cleaning machine shall be cleaned up
immediately, and the wipe rags or other absorbent material
shall be immediately stored in covered containers for
disposal or recycling.

viii. Work area fans shall be located and positioned
so that they do not blow across the opening of the batch
vapor cleaning machine.

ix. During startup of each batch vapor cleaning
machine, the primary condenser shall be turned on before the
sump heater.

X. During shutdown of each batch vapor cleaning
machine, the sump heater shall be turned off and the solvent
vapor layer allowed to collapse before the primary condenser
is turned off.

Xi. When solvent is added to or drained from the
batch vapor cleaning machine, the solvent shall be
transferred using threaded or other leakproof couplings, and
the discharge end of the pipe shall be located beneath the
liquid solvent surface.

Xii. The idling and downtime mode covers
shall be closed at al times during idling and downtimes
except during maintenance of the machine when the solvent
has been removed and during addition of solvent to the
machine.

xiii. If alip exhaust is used on the open top batch
vapor cleaning machine, the ventilation rate shall not exceed
20 m¥min/m? (65 ft3min/ft?) of batch vapor cleaning

machine open area, unless a higher rate is necessary to meet
OSHA reguirements.

e. Standardsfor in-line cleaning machines. This paragraph
appliesto in-line cold and vapor cleaning machines.
1. In-line cleaning machines shall be equipped with:

i. Either a fully enclosed design or idling and
downtime mode covers that completely covers the in-line
cleaning machine openings when in place. Covers shall be
free of cracks, holes, and other defects, and readily opened
or closed without disturbing the vapor zone.
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ii. A freeboard ratio of 0.75 or greater.

iii. A primary condenser.

iv. A vapor up control switch.

V. A device that shuts off the sump heat if the

freely from the parts. Cleaned parts shall be drained at least
15 seconds or until dripping ceases, whichever is longer.
Parts having cavities or blind holes shall be tipped or rotated
while the part is draining. During the draining, tipping or

sump liquid solvent level drops to the sump heater coils.
vi. A vapor level control device that shuts off the

rotating, the parts shall be positioned so that solvent drains
directly within the in-line cleaning machine.

sump heat if the vapor level in the in-line cleaning machine
rises above the height of the primary condenser.

vii. An_automated parts handling system that
moves parts or parts baskets at a speed of 3.4 meters per

iii. Parts or parts baskets shall not be removed
from the in-line cleaning machine until dripping has ceased.
iv. Fushing of parts using a flexible hose or other
flushing device shall be performed within the vapor zone of

minute (11 feet per minute) or less when the parts are

the in-line cleaning machine or within a section of the

entering or exiting the vapor zone. If the parts or parts

machine that is not exposed to the ambient air. The solvent

basket being cleaned or dried occupy more than 50% of the

flushing shall be a solid fluid stream, not an atomized or

solvent/air interface area, the automated parts handling

shower spray.

system shall move parts or parts baskets at a speed of 0.93
meters per minute (3 feet per minute) or less.
viii. Each in-line machine that uses a lip exhaust

V. When the in-line cleaning machine is
operating, the entrance and exit portals shall not be exposed
to drafts greater than 40 meters per minute (132 feet per

shall be designed and operated to route all collected solvent
vapors through a properly operated and maintained carbon

minute), as measured between 1 and 2 meters (3.3 and 6.6

feet) upwind and at the same elevation as the portals.

adsorber.  The concentration of organic solvent in the
exhaust shall not exceed 25 parts per million, averaged over

vi. Sponges, fabric, wood, leather, paper products,
and other absorbent materials shall not be cleaned or dried in

one complete adsorption cycle or 24 hours, whichever is

the in-line cleaning machine.

less.
iX. A permanent, conspicuous label summarizing

vii. Spillsduring solvent transfer and use of the in-
line cleaning machine shall be cleaned up immediately, and

the operating requirements in paragraph e.3.
2. Inaddition to the requirements of paragraph e.1. of

the wipe rags or other absorbent material shall be
immediately stored in covered containers for disposal or

this Section, the owner or operator of an in-line cleaning

recycling.

machine shall implement one of the following control
options:

i. A freeboard ratio of 1.0 and superheated vapor.

viii. Work area fans shall be located and positioned
so that they do not blow across the openings of the in-line
cleaning machine.

ii. A freeboard ratio of 1.0 and a freeboard
refrigeration device operated to ensure that the chilled air

iXx. During startup of each inline cleaning
machine, the primary condenser shall be turned on before the

blanket temperature, in °F, is no greater than 30 percent of
the solvent’s boiling point.

iii. Dwel and a freeboard refrigeration device
operated to ensure that the chilled air blanket temperature, in

OF, is no greater than 30 percent of the solvent’s boiling
point. Dwell shall be not less than 35 percent of the dwell
time determined for the part or parts basket.

iv. Dwedl and a carbon adsorber that reduces
solvent emissions in the exhaust to a level not to exceed 25
parts per million, averaged over one complete adsorption
cycle or 24 hours, whichever isless. Dwell shall be not less
than 35 percent of the dwell time determined for the part or
parts basket.

3. In-line cleaning machines shall be operated in

accordance with the following procedures.

i. Waste solvent, still bottoms, and sump bottoms
shall be collected and stored in closed containers. The

sump heater.
X. During shutdown of each in-line cleaning

machine, the sump heater shall be turned off and the solvent
vapor layer allowed to collapse before the primary condenser
is turned off.

Xi. When solvent is added to or drained from the
in-line cleaning machine, the solvent shall be transferred
using threaded or other leakproof couplings and the
discharge end of the pipe shall be located beneath the liquid
solvent surface.

Xii. Theidling and downtime mode covers shall be
closed at all times during idling and downtimes except
during maintenance of the machine when the solvent has
been removed and during addition of solvent to the machine.

xiii. If alip exhaust is used on the on-line cleaning

machine, the ventilation rate shall not exceed 20 m3/min/mé2
(65_ft3min/ft) of on-line cleaning machine open area,

closed containers may contain a device that allows pressure

unless a higher rate is necessary to meet OSHA

relief, but does not allow liquid solvent to drain from the

requirements.

container.
ii. Partsshall be oriented so that the solvent drains

Xiv. Minimize openings during operation so that
entrances and exits silhouette workloads with an average
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clearance between the parts and the edge of the portal
opening of less than 10 centimeters (4 inches) or |ess than 10
percent of the width of the opening.

f. Standards for cleaning machines not having a solvent/

ii. Cleaned parts shall be drained at least 15

seconds or_until dripping ceases, whichever is longer. Parts

having cavities or blind holes shall be tipped or rotated while
the part isdraining. During the draining, tipping or rotating,

the parts shall be positioned so that solvent drains directly

ar interface. This paragraph applies to cleaning machines

into the cleaning machine.

that do not have a solvent/air interface. These cleaning
machines include, but are not limited to, airless and airtight

cleaning systems.
1. The owner or operator of each machine shall

iii. Parts or parts baskets shall not be removed
from the cleaning machine until dripping has ceased.

iv. Sponges, fabric, wood, leather, paper products,
and other absorbent materials shall not be cleaned or dried in

maintain a log of solvent additions and deletions for each

the cleaning machines.

machine including the weight of solvent contained in
activated carbon or other adsorbent material used to control

v. Spills during solvent transfer and use of the
cleaning machines shall be cleaned up immediately, and the

emissions from the cleaning machine.
2. The owner or operator of each machine shall

wipe rags or other absorbent material shall be immediately
stored in covered containers for disposal or recycling.

demonstrate that the emissions from each machine, on a
three-month rolling average, are equal to or less than the

vi. Work area fans shall be located and positioned
so that they do not blow across the opening of the cleaning

dlowable emission limit determined using Equation 1

machine.

below.

EL =330 (Vol) %6 (Eq. 1)

where:

EL = the threeemonth rolling average monthly
emission limit (kilograms/month).
Vol = the cleaning capacity of machine (cubic

meters).

3. The owner or operator of each machine shall
operate the machine in conformance with the manufacturer’s
instructions and good air pollution control practices.

4. The owner or operator of each machine equipped
with a carbon adsorber shall maintain and operatethe carbon
adsorber system to reduce solvent emissions in the exhaust
to alevel not exceed 25 parts per million, averaged over one
compl ete adsorption cycle or 24 hours, whichever isless.

5. A permanent, conspicuous label summarizing the
operating requirements in paragraph f.7. below.

6. The owner or operator of a solvent cleaning
machine complying with paragraph f. shal demonstrate
compliance with the applicable 3-month rolling average
monthly emission limit on amonthly basis. If the applicable
3-month rolling average monthly emission limit is not met,
an_exceedance has occurred. All exceedances shall be
reported to the Department within 30 days of the
determination of the exceedance.

7. Cleaning machines not having a solvent/air
interface shall be operated in accordance with the following
procedures:

i. Waste solvent, still bottoms, and sump bottoms
shall be collected and stored in closed containers. The
closed containers may contain a device that allows pressure
relief, but does not allow liquid solvent to drain from the
container.

vii. When solvent is added to or drained from the
cleaning machine, the solvent shall be transferred using
threaded or other leakproof couplings and the discharge end
of the pipe shal be located beneath the liquid solvent
surface.

8. The owner or operator of a solvent cleaning
machine complying with paragraph f. shall maintain records
and determine compliance with the applicable provisionsin
accordance with the following:

i. On the first operating day of every month
ensure that the solvent cleaning machine system contains
only clean liguid solvent. Thisincludes, but is not limited to,
fresh unused solvent, recycled solvent, and used solvent that
have been cleaned of soils. A fill line must be indicated
during the first month the measurements are made. The
solvent level within the machine must be returned to the
same fill-line each month, immediately prior to calculating
monthly emissions. The solvent cleaning machine does not
have to be emptied and filled with fresh unused solvent prior
to the calculations.

ii. Using the records of all solvent additions and
deletions for the previous monthly reporting period,
determine total solvent emissions, E, using Equation 2,
below:

E=5A-LSR -SSR

(Eq. 2)

where:

E = the total VOC solvent emissions from the solvent
cleaning machine during the most recent monthly reporting
period (kilograms of solvent per month).

SA = the total amount of VOC liguid solvent added to
the solvent cleaning machine during the most recent monthly
reporting period (kilograms of solvent per month).

L SR = the total amount of VOC liguid solvent removed
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from the solvent cleaning machine during the most recent
monthly reporting period (kilograms of solvent per month).

SSR = the total amount of VOC solvent removed from
the solvent cleaning machine in solid waste during the most
recent monthly reporting period (kilograms of solvent per
month), as determined from tests conducted using Method
25D in appendix A of 40 CFR part 60 or by engineering
calculations included in the compliance report.

iii. Determine the monthly rolling average solvent

emission, EA, using Equation 3, below:

Mp_lij:_ﬁ E‘;=_3) /3 (Eq.3)
where:

EA = the average VOC solvent emissions over the
preceding 3 monthly reporting periods (kilograms of solvent
per month).

E = thetotal VOC solvent emissions for each month (j)
for the most recent 3 monthly reporting periods (kilograms
of solvent per month).

j =1 = the most recent monthly reporting period.

j = 2 = the monthly reporting period immediately prior
toj=1.

j = 3 = the monthly reporting period immediately prior
toj=2.

g. Alternative standard. As an alternative to meeting the
reguirements of paragraphs d. or e. of this Section, the owner
or operator of a batch vapor or in-line cleaning machine can
elect to comply with the requirements of paragraphs g.1.
through g.4. The owner or operator shall maintain records
sufficient to demonstrate compliance. The records shall
include, at a minimum, the quantity of solvent added to and
removed from the solvent cleaning machine, the dates of the
addition and removal, and the calculations of the monthly
rolling 3-month average emission limit.
1. Theowner or operator shall:

i. Maintain a log of solvent additions and
deletions for each solvent cleaning machine.

ii. Ensure that emissions from each solvent
cleaning machine are equal to or less than the allowable
emission limit presented in Table 1.

Table 1 -- Emission Limitsfor Batch Vapor and In-line
Cleaning Machines

Solvent cleaning machine 3-Month rolling average monthly
emission limit
(kilograms/sguare meters/'month)
Batch vapor cleaning 150
machines

Existing in-line cleaning 153
machines
New in-line cleaning 99
machines

2. In addition to the requirements of paragraph g.1. of
this Section, the owner or operator of a cleaning machine
shall comply with the following:

i. Paragraphs d.l.ix. and d.4. for batch vapor
cleaning machines.

ii. Paragraphs e.l.ix. and e.3. for in-line cleaning
machines.

3. The owner or operator of a solvent cleaning
machine complying with paragraph g. shall demonstrate
compliance with the applicable 3-month rolling average
monthly emission limit on amonthly basis. If the applicable
3-month rolling average monthly emission limit is not met,
an_exceedance has occurred. All exceedances shall be
reported to the Department within 30 days of the
determination of the exceedance.

4. The owner or operator of a solvent cleaning
machine complying with paragraph g. shall maintain records
and determine compliance with the applicable provisionsin
accordance with the following:

i. On the first operating day of every month
ensure that the solvent cleaning machine system contains
only clean liguid solvent. Thisincludes, but is not limited to,
fresh unused solvent, recycled solvent, and used solvent that
have been cleaned of soils. A fill line must be indicated
during the first month the measurements are made. The
solvent level within the machine must be returned to the
same fill-line each month, immediately prior to calculating
monthly emissions. The solvent cleaning machine does not
have to be emptied and filled with fresh unused solvent prior
to the calculations.

ii. Using the records of all solvent additions and
deletions for the previous monthly reporting period,
determine total solvent emissions, E, using Equation 4,
below:

E=(SA-LSR-SSR)/AREA (Eq. 4)

where:

E = the total VOC solvent emissions from the solvent
cleaning machine during the most recent monthly reporting
period (kilograms of solvent per square meter of solvent/air
interface area per month).

SA = the total amount of VOC liquid solvent added to
the solvent cleaning machine during the most recent monthly
reporting period (kilograms of solvent per month).

L SR = the total amount of VOC liguid solvent removed
from the solvent cleaning machine during the most recent
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monthly reporting period (kilograms of solvent per month).

freeboard area of the solvent cleaning machine after cleaning

SSR = the total amount of VOC solvent removed from
the solvent cleaning machine in solid waste during the most

or_drying. Measurements and recordings shall be made
monthly.

recent monthly reporting period (kilograms of solvent per
month), as determined from tests conducted using Method
25D in appendix A of 40 CFR part 60 or by engineering
calculations included in the compliance report.

Area = the solvent/air interface area of the solvent
cleaning machine (sguare meters).

iii. Determine the monthly rolling average solvent

emission, EA, using Equation 5, below:

EA=(Ej-1+Ej-»+E;-3)/3 (Eq. 5)
where:
EA = the average VOC solvent emissions over the

preceding 3 monthly reporting periods (kilograms of solvent
per sguare meter of solvent/air interface area per month).

E = thetotal VOC solvent emissions for each month (j)
for the most recent 3 monthly reporting periods (kilograms
of solvent per square meter of solvent/air interface area per
month).

j =1 = the most recent monthly reporting period.

j = 2 = the monthly reporting period immediately prior
toj=1.

j = 3 = the monthly reporting period immediately prior
toj=2.

h. Monitoring. The owner or operator of a solvent
cleaning machine subject to the provisions of paragraphs d.
through g. of this Section shall conduct monitoring as
follows.

1. |If afreeboard refrigeration deviceis used to comply
with this Section, the owner or operator shall use a
thermometer or thermocouple to measure the temperature at
the center of the air blanket during the idling mode.
M easurements and recordings shall be made weekly.

2. |If a superheated vapor system is used to comply
with this Section, the owner or operator shall use a
thermometer or thermocouple to measure the temperature at
the center of the superheated solvent vapor zone while the
solvent cleaning machine is in the idling mode.
M easurements and recordings shall be made weekly.

3. If acover (working mode, downtime mode, and/or
idling mode cover) is used to comply with this Section, the
owner or operator shall conduct a visua inspection to
determine if the cover is opening and closing properly,
completely covers the cleaning machine openings when
closed, and is free of cracks, holes, and other defects.
Observations and recordings shall be made monthly.

4. |If dwell is used to comply with this Section, the
owner or operator shall determine the actual dwell time by
measuring the period of time that parts are held within the

5. The owner or operator shall determine the

automated parts handling system speed by measuring the

time it takes to travel a measured distance. The speed is
equal to the distance in meters or feet divided by the timein

minutes (meters or feet per minute). Measurements and
recordings shall be made monthly.

6. If reduced room draft is used to comply with this
Section, the owner or operator shall determine the average
wind speed and controlling room parameters (i.e.,
redirecting fans, closing doors and windows, etc.) asfollows.

i. Initially measure the wind speed within 6
inches above the top of the freeboard area of the solvent
cleaning machine in accordance with the following:

A. Determine the direction of the wind
current by slowly rotating a velometer or similar device until
the maximum speed is |ocated.

B. Orient a velometer in the direction of the
wind current at the four corners of the machine.

C. Record the reading for each corner.

D. Average the values obtained at each corner
and record the average wind speed.

ii. Record the room parameters established during
theinitial compliance test to achieve the reduced room draft.

iii. Quarterly monitor of the wind speed in
accordance with paragraph h.6.i.

iv. Weekly monitoring of the room parameters as
specified in paragraph h.6.

7. If an enclosure (full or partial) is used to achieve
reduced room draft, the owner or operator shall conduct an
initial monitoring test of the wind speed within the enclosure
by dowly rotating a velometer inside the entrance to the
enclosure until the maximum speed is located and recorded.
Measurements and recordings shall be made monthly. The
owner or operator shall also conduct a monthly visual
inspection of the enclosure to determineif it isfree of cracks,
holes, and other defects.

8. Theowner or operator of a using a carbon adsorber
to comply with this Section shall measure and record the
concentration of VOC solvent in the exhaust of the carbon
adsorber whenever the solvent cleaning machine is in the
working mode and/or is venting to the carbon adsorber. The
concentration shall be determined through a sampling port
within the exhaust outlet that is easily accessible, located
downstream from no other inlet, and located at least 8 stack
or duct diameters downstream and 2 stack or duct diameters
upstream from any flow disturbance such as a bend,
expansion, contraction, or outlet

i.. Recordkeeping. The owner or operator of a solvent
cleaning machine subject to this Section shall maintain the
following recordsin areadily accessible location for aleast 5
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years and shall make these records available to the
Department, upon verbal or written request:

1. Thelog of operating times for the carbon adsorber,
if applicable.

2. The maintenance record for the carbon adsorber,
such as replacement of the activated carbon bed, if
applicable.

3. The maintenance record for each control option
used, such as replacement of a heater in the superheated
vapor recycle system, if applicable.

4. The logs and caculations demonstrating
compliance with the allowable emission limits in paragraphs
f. and g. of this Section.

5. The results of al monitoring conducted in
accordance with the requirements in paragraph h. of this
Section.

j.  Reporting. The owner of operator of a solvent cleaning
machine subject to this Section shall:

1. Comply with the initial compliance certification
requirements of Section 5.a. of this regulation.

2. Comply with the requirements of Section 5.b. of
this regul ation regarding reports of excess emissions, as well
as complying with other State of Delaware exceedance
reporting requirements.

[DivisiON OF AIR & WASTE MANAGEMENT]|
Statutory Authority: 7 Delaware Code,
Chapters 60, (7 Del.C. Ch. 60)

Secretary's Order No.: 2001-A-0035
RE: Proposed Amendment to Regulation 38
(Emission Standardsfor Hazar dous Air Pollutants for
Sour ce Categories) Subpart " T"
- Emission Standard for Halogenated Solvent Cleaning -

Date of Issuance: October 1, 2001
Effective Date of the Amendment: November 11. 2001

I. Background

On Tuesday, August 28, 2001, apublic hearing was held
in the Richardson and Robbins Auditorium of DNREC in
Dover to receive comment on the proposed amendment of
Regulation 38 (Emission Standards for Hazardous Air
Pollutants for Source Categories), Subpart "T" - Emission
Standard for Haogenated Solvent Cleaning - of the
Regulations Governing the Control of Air Pollution. The
Department is proposing this regulation to add a MACT
(Maximum Achievable Control Technology) standard to

reduce the emissions of hazardous air pollutants (HAPS)
from halogenated solvent cleaning and drying machines. On
June 25, 2001, DNREC conducted a public workshop
regarding thisissue, at which time the Department discussed
the regulatory requirements currently being proposed with
those members of the public that attended the same.

This proposed amendment is for the adoption of the
Federal MACT standard that applies to solvent cleaning
machines that use one or a combination of six specific
halogenated solvents. The Department is undertaking this
regulatory action to protect the air resources of the State of
Delaware from pollution, in the interest of the public's
health, safety, and welfare. No one from the public attended
this public hearing, and there were no written comments
received by the Department regarding the proposed
amendment of Regulation 38, Subpart "T". Proper notice of
the hearing was provided as required by law.

After the hearing, the Department performed an
evauation of the evidence entered into the record in this
matter. Thereafter, the Hearing Officer prepared his report
and recommendation in the form of a Hearing Officer's
Report to the Secretary dated September 27, 2001, and that
memorandum is expressly incorporated herein by reference.

Il. Findingsand Conclusions

On the basis of the record developed in this matter, it
appears that AQM has provided a sound basis for the
proposed adoption of Regulation 38, Subpart "T", and has,
where necessary, made non-substantive changes in response
to some of the suggestions offered to the Department by
EPA with respect to this amendment.

I11. Order

It is hereby ordered that the proposed amendments to
Regulation 38, Subpart "T", including those revisions
suggested by AQM, be promulgated in fina form in
accordance with the customary statutory procedure.

IV. Reasons

These amendments will aid in the Department's ongoing
responsibility to develop regulations that would reduce the
risks to public health caused by the emissions of pollutants
from point sourcesin Delaware, by adopting Federal MACT
standards by reference into Delaware's Regulation 38, in
furtherance of the policy and purposes of 7 Del. C., Ch. 60.

Nicholas A. DiPasguale, Secretary

(26 11] /11/01

Subpart T Emission Standards for Halogenated Solvent
Cleaning

The provisions of Subpart T - National Emission
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Standards for Halogenated Solvent Cleaning, of Title 40,

machine s actively cleaning or drying parts.”

Part 63 of the Code of Federal Regulations, dated of July 1,
2000 and as amended on Sept. 8, 2000, are hereby adopted

(j) Paragraph 63.462(b) shall be replaced with the
following language: “Each owner or operator of a remote-

by reference with the following changes:
(a) Except as shown in Table T-1 of Subpart T,

reservoir batch cold solvent cleaning machine shall employ a
tightly fitting cover over the sink-like work areathat shall be

“Department” shall replace “ Administrator”.

(b) Paragraph 63.460(b) shall be replaced with the
following language: “Owners or operators of affected
sources subject to the provisions of this subpart must also

closed at al times except during the cleaning of parts.”
(k) Paragraph 63.462(c) shall be replaced with the

following language: “ Each owner or operator of a batch cold
solvent cleaning machine complying with paragraph (a) or

comply with the requirements of subpart A of this

(b) of this section shall comply with the work and

regulation, according to the applicability of subpart A of this

operationa practice requirements specified in paragraphs

regulation to such sources, as identified in Table 1 of this

(c)(1) through (c)(11) of this section as applicable.”

subpart.”
(¢) The following dates shall be replaced by the date

[©€teber November] 11, 2001:

(i) December 2, 1994;

(ii) August 29, 1995;

(iii) December 2, 1997; and

(iv) December 2, 1999.

(d) The opening sentence of Section 63.461 shall be

replaced with the following language: “Unless defined
below, all terms in this subpart have the meanings given

() Paragraph 63.462(c)(2) shall be replaced with the
following language: “If a flexible hose or flushing deviceis
used, flushing shall be performed only within the freeboard
area of the solvent cleaning machine. The solvent spray shall
be a solid fluid stream, not an atomized or shower spray, at a
pressure that does not exceed 10 pounds per sgquare inch
gauge.”

(m) Paragraph 63.462(c)(3) shall be replaced with the

following language: “The owner or operator shall drain
solvent cleaned parts for 15 seconds or until dripping has

them in the Act or in subpart A of thisregulation:”.
(e) The definition of Administrator in Section 63.461

stopped, whichever is longer. Parts having cavities or blind
holes shall be tipped or rotated while draining. During the

shall be replaced with the following language:

draining, tipping or rotating. the parts shall be positioned so

“Administrator means the Administrator of the United States

the solvent drains directly into the solvent cleaning

Environmental Protection Agency.”
(f) The definition of Existing in Section 63.461 shall
be replaced with the following language: “Existing means

machine.”
(n) Paragraph 63.462(c)(5) shall be replaced with the
following language: “ Spills during solvent transfer or use of

any solvent cleaning machine the construction or

the solvent cleaning machine shall be wiped up immediately.

reconstruction of which was commenced on or before

The wipe rags or other sorbent material shall be stored in

November 29, 1993. An existing solvent cleaning machine

closed containers meeting the requirements of paragraph

moved within a contiguous facility or to another facility

(c)(1) of this section.”

under the same ownership remains an existing machine.”
(9) The definition of Part in Section 63.461 shall be

(0) Paragraph 63.462(c)(6) shall be replaced with the
following language: “When a pump-agitated solvent bath is

replaced with the following language: “Part means any

used, the owner or operator shall ensure that the agitator is

object that is cleaned or dried in a solvent cleaning machine.

operated to produce a rolling motion of the solvent with no

Parts include, but are not limited to, discrete parts,

observable splashing against tank walls or parts being

assemblies, sets of parts, and parts cleaned or dried in a
continuous web cleaning machine (i.e., continuous sheets of

metal or film).”

(h) The definition of Solvent cleaning machine in

cleaned. Air-agitated solvent baths shall not be used.”

(p) Paragraph 63.462(c)(7) shall be replaced with the
following language: “The owner or operator shall ensure
that, when the cover is open, the cold cleaning machine is

Section 63.461 shall be replaced with the following

not exposed to drafts greater than 40 meters per minute (132

language: “Solvent cleaning machine means any device or
piece of equipment that uses halogenated HAP solvent liquid

feet per minute), as measured between 1 and 2 meters (3.3
and 6.6 feet) upwind and at the same eevation as the tank

or vapor to remove soils from the surfaces of materias.

lip. In addition, work area fans shall be located and

Types of solvent cleaning machines include, but are not

positioned so that they do not blow across the opening of the

limited to, batch vapor, in-line vapor, in-line cold, and batch

solvent cleaning machine.”

cold solvent cleaning machines. Buckets, pails, and beakers
with capacities of one liter (30 ounces) or less are not

(q) Paragraphs 63.462(c)(10). 63.463(g)(4)(x). and
63.463(h)(3)(ix) shall be added and paragraph 63.463(d)(10)

considered solvent cleaning machines.”
(i) The definition of Working mode in Section 63.461

shall be replaced with the following language: “Each
operator of a solvent cleaning machine shall complete and

shall be replaced with the following language: “Working
mode means the time period when the solvent cleaning

pass the applicable sections of the test of solvent cleaning
procedures in appendix A of this subpart if requested during
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an inspection by the Department.”
(r) Paragraph 63.462(c)(11) shall be added with the

following language: “The owner or operator shall provide a
permanent, legible, conspicuous label summarizing the

cleaning machine can achieve and maintain an idling
emission limit of 0.10 kilograms per hour per square meter
(0.021 pounds per hour per square foot) of solvent/air
interface area as determined using the procedures in Sec.

operating requirements in paragraph (c) of this section.”

(s) Paragraph 63.463(b)(1)(i) shall be replaced with the
following language: “Employ one of the control
combinations listed in Table 463-1 of this subpart.

63.465(a) and Method 307 in appendix A of 40 CFR part

(bb) Paragraph 63. 463(c)(2)(i) shall be replaced
with the following language: “Employ one of the control

Alternatively, equivalent methods of control can be

combinations listed in Table 463-4 of this subpart.

submitted to and approved by the Administrator, using the

Alternatively, eguivalent methods of control can be

procedurein Sec. 63.469.”
(t) Replace the title of Table 1 in Section 63.463 with

submitted to and approved by the Administrator, using the
procedure in Sec. 63.469."

the following title: “ Table 463-1 --  Control Combinations
for Batch Vapor Solvent Cleaning M achines With a Solvent/

(cc) Replace the title of Table 4 in Section 63.463
with the following title: “Table 463-4 -- Control

Air Interface Areaof 1.21 Square Meters (13 Square Feet) or

Combinations for New In-Line Solvent Cleaning Machines’.

Less'.

(u) Paragraph 63.463(b)(1)(ii) shall be replaced with
the following language: “Demonstrate that their solvent
cleaning machine can achieve and maintain an idling
emission limit of 0.22 kilograms per hour per square meter

(dd) Paragraph 63. 463(c)(2)(ii) shall be replaced
with the following language: “Demonstrate that their solvent
cleaning machine can achieve and maintain an idling

emission limit of 0.10 kilograms per hour per square meter
(0.021 pounds per hour per sguare foot) of solvent/air

0.045 pounds per hour per square foot) of solvent/air
interface area as determined using the procedures in Sec.

interface area as determined using the procedures in Sec.
63.465(a) and Method 307 in appendix A of 40 CFR part

63.465(a) and Method 307 in appendix A of 40 CFR part
63.”

(ee) Paragraph 63. 463(d) shall be replaced with the
following language: “Except as provided in Sec. 63.464 for

(v) Paragraph 63.463(b)(2)(i) shall be replaced with the
following language: “Employ one of the control

al cleaning machines, each owner or operator of an existing

combinations listed in Table 463-2 of this subpart.

or new batch vapor or in-line solvent cleaning machine shall

Alternatively, equivalent methods of control can be

meet al of the following required work and operational

submitted to and approved by the Administrator, using the

practices specified in paragraphs (d)(1) through (d)(15) of

procedurein Sec. 63.469.”
(w) Replace the title of Table 2 in Section 63.463 with

this section as applicable. The owner or operator of a
continuous web cleaning machine shall comply with the

thefollowing title: “ Table 463-2 -- Control Combinations for

requirements of paragraph (g) or (h) of this section, as

Batch Vapor Solvent Cleaning Machines With a Solvent/Air

appropriate, in lieu of complying with this paragraph.”

Interface Area Greater than 1.21 Square Meters (13 Sguare
Feet)”.
(X) Paragraph 63.463(b)(2)(ii) shall be replaced with

(ff) Add the following language at the end of
paragraphs 63.463(d)(3). 63.463(g)(4)(ii). and
63.463(h)(3)(i): “The solvent spray shall be a solid fluid

the following language: “Demonstrate that their solvent
cleaning machine can achieve and maintain an idling

emission limit of 0.22 kilograms per hour per square meter

stream, not an atomized or shower spray.”
(gqg) Paragraphs 63. 463(d)(8), 63.463(g)(4)(v), and
63.463(h)(3)(iv) shall be replaced with the following

0.045 pounds per hour per sguare foot) of solvent/air
interface area as determined using the procedures in Sec.

language: “When solvent is added to or drained from any
solvent cleaning machine, the solvent shall be transferred

63.465(a) and Method 307 in appendix A of 40 CFR part

using threaded or other leak-proof couplings, and the

(y) Paragraph 63.463(c)(1)(i) shall be replaced with the

discharge end of the pipe shall be located beneath the liquid
solvent surface.”

following language: “Employ one of the control
combinations listed in Table 463-3 of this subpart.
Alternatively, equivalent methods of control can be

(hh) Paragraph 63. 463(d)(13) shall be added with
the following language: “ Spills during solvent transfer or use

of the solvent cleaning machine shall be wiped up

submitted to and approved by the Administrator, using the

immediately. The wipe rags or other sorbent material shall

procedurein Sec. 63.469.”
(z) Replace the title of Table 3 in Section 63.463 with

be stored in closed containers meeting the requirements of
paragraph (d)(11) of this section.”

the following title: “ Table 463-3 --  Control Combinations
for Existing In-Line Solvent Cleaning Machines’.
(aa) Paragraph 63. 463(c)(1)(ii) shall be replaced

(ii) Paragraphs 63. 463(d)(14), 63.463(g)(4)(xii),
and 63.463(h)(3)(xi) shall be added with the following
language: “Work area fans shall belocated and positioned so

with the following language: “ Demonstrate that their solvent

that they do not blow across the opening of the solvent
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cleaning machine.”

cleaning machine shall be in place during the idling mode
and during the downtime mode unless either the solvent has

(i) Paragraph 63. 463(d)(15) shall be added with
the following language: “The owner or operator shall

been removed from the machine or maintenance or

provide a permanent, legible, conspicuous label

monitoring is being performed that requires the cover(s) to

summarizing the operating requirements in paragraph (d) of

not be in place. A continuous web part that completely

this section.”

occupies an entry or exit port when the machine is idle is
considered to meet this requirement.”

(kk) Paragraph  63. 463(e)(2)(vii)(A) shal be
replaced with the following language: “Ensure that the
concentration of halogenated HAP solvents in the exhaust

(rr) Paragraph 63. 463(g)(4)(xi) shall be added
with the following language: “Spills during solvent transfer

from this device does not exceed 25 parts per million of

or use of the solvent cleaning machine shall be wiped up

hal ogenated HAP solvents as measured using the procedure
in Sec. 63.466(e). If the halogenated HAP solvent

immediately. The wipe rags or other sorbent material shall
be stored in closed containers meeting the requirements of

concentration in the carbon adsorber exhaust exceeds 25

paragraph (g)(4)(vii) of this section.”

parts per million, the owner or operator shall adjust the
desorption schedule or replace the disposable canister, if not

(ss) Paragraph 63. 463(g)(4)(xiii) shall be added
with the following language: “The owner or operator shall

a regenerative system, so that the exhaust concentration of

provide a permanent, legible, conspicuous label

halogenated HAP solvent is brought below 25 parts per

summarizing the operating requirements in paragraph (g)(4)

million.”
an Paragraph  63. 463(e)(2)(x)(B) shal be
replaced with the following language: “Maintain the selected

of this section.”
(tt) Paragraph 63. 463(h) shall be replaced with the
following language: “Except as provided in Sec. 63.464,

ar knife parameter value at the level determined in

each owner or operator of aremote reservoir continuous web

paragraph (e)(2)(x)(A) of this section.”
(mm) Paragraph 63. 463(e)(2)(xi)(B) shall be

cleaning machine shall comply with paragraphs (h)(1)
through (h)(3) of this section.”

replaced with the following language: “Maintain the selected
parameter value at the level determined in paragraph
(e)(2)(xi)(A) of this section.”

(nn) Paragraph 63. 463(e)(3)(i) shall be replaced

(uu) Paragraph 63. 463(h)(1)(iii) shall be replaced

with the following language: “1f a carbon adsorber system
can be demonstrated to the Department’s satisfaction to have

an overall solvent control efficiency (i.e., capture efficiency

with the following language: “ An exceedance has occurred if

times removal efficiency) of 70 percent or greater, this

the requirements of paragraphs (€)(2)(ii)(B). (e)(2)(iii)(A).

system is equivalent to the options in paragraphs (h)(1)(i)

@QAIVIA). @A),  (8)(2(vi)(B).  (e)(A(vi)C).

and (h)(2)(ii) of this section.”

(©(2)(vii)(B), (e)(2)(vii)(C), (e)(2)(viii), (e)(2)(ix)(A)
through (€)(2)(ix)(D). (e)(2)(x)(A) through (e)(2)(x)(C), or
(e)(2)(xi)(A) through (€)(2)(xi)(C) of this section have not

(w) Paragraph 63. 463(h)(3)(x) shall be added with
the following language: “ Spills during solvent transfer or use

of the solvent cleaning machine shall be wiped up

been met.”
(00) Paragraph 63. 463(e)(3)(ii) shall be replaced

immediately. The wipe rags or other sorbent material shall
be stored in closed containers meeting the requirements of

with the following language: “ An exceedance has occurred if

paragraph (h)(3)(vi) of this section.”

the requirements of paragraphs (€)(2)(i). (e)(2)(ii)(A).
(€)(2)(iii)(B), (e)(2)(iv)(B), (e)(2)(vi)(A), (e)(2)(vi)(A),

(ww)  Paragraph 63. 463(h)(3)(xii) shall be added
with the following language: “The owner or operator shall

©2)(IX)(E), (e)(Q(xX)(D). or (e)(2)(xi)(D) of this section

provide a permanent, legible, conspicuous label

have not been met and are not corrected within 15 days of

summarizing the operating requirements in paragraph (h)(3)

detection. Adjustments or repairs shall be made to the

of this section.”

solvent cleaning system or_control device to reestablish

required levels. The parameter must be remeasured
immediately upon adjustment or repair and demonstrated to

be within required limits.”
(pp) Paragraph 63. 463(g)(2) shall be replaced with

(xx) Paragraph 63. 464(a)(1)(ii) shall be replaced
with the following language: “Ensure that the emissions
from each solvent cleaning machine are equal to or less than
the applicable emission limit presented in Table 464-1 of this
subpart as determined using the proceduresin Sec. 63.465(b)

the following language: “If a carbon adsorber system can be
demonstrated to the Department’s satisfaction to have an

overal solvent control efficiency (i.e.. capture efficiency

and (c).”
(yy) Replace the title of Table 5 in Section 63.464

with the following title: “ Table 464-1 -- Emission Limits

times remova efficiency) of 70 percent or greater, this

for Batch Vapor and In-Line Solvent Cleaning Machines

system is equivalent to the options in paragraph (@) of this

With a Solvent/Air Interface”.

section.”
(gg) Paragraph 63. 463(g)(4)(i)(A) shall be replaced

(z2) Paragraph 63. 464(a)(2)(ii) shall be added with
the following language: “Ensure that the emissions from

with the following language: “Cover(s) to each solvent

each solvent cleaning machine are equal to or less than the
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appropriate limits as described in paragraphs (a)(2)(ii)(A) or

accordance with Method 25A in appendix A of 40 CFR part

(a)(2)(ii)(B) of this section, as applicable.”
(aaa) Paragraph 63. 464(a)(2)(ii)(A) shal be
replaced with the following language: “For cleaning

60.
(C) A nondispersive infrared analyzer used in
accordance with Method 25B in appendix A of 40 CFR part

machines with a cleaning capacity, as reported in Sec.

63.468(d), that is less than or equal to 2.95 cubic meters (104

cubic feet), the emission limit shall be determined using

60.
(2) Provide a sampling port for monitoring within
the exhaust outlet of the carbon adsorber that is easily

Table 464-2. If the cleaning capacity of the cleaning

accessible and located at least 8 stack or duct diameters

machine falls between two cleaning capacity sizes, then the

downstream from any flow disturbance such as a bend,

lower of the two emission limits applies.”
(bbb) Replace the title of Table 6 in Section 63.464

expansion, contraction, or outlet; downstream from no other
inlet; and 2 stack or duct diameters upstream from any flow

with the following title: “Table 464-2 -- Emission Limits

disturbance such as a bend, expansion, contraction, inlet or

for Cleaning M achines Without a Solvent/Air Interface”.
(ccc)  Paragraph 63. 465(a) shall be replaced with the
following language: “Except as provided in paragraphs (f)

outlet.”
(hhh)  Paragraph 63.467(b)(4) shall be replaced with
the following language: “If a carbon adsorber is used to

and (g) of this section for continuous web cleaning

comply with these standards, records of the date and results

machines, each owner or operator of abatch vapor or in-line
solvent cleaning machine complying with an idling emission

of the daily measurement of the halogenated HAP_ solvent
concentration in the carbon adsorber exhaust required in Sec.

limit standard in Sec. 63.463(b)(1)(ii). (b)(2)(ii). (c)(1)(ii). or

63.466(€).”

(€)(2)(ii) shall determine the idling emission rate of the
solvent cleaning machine using Method 307 in appendix A
of 40 CFR part 63.”

(ddd) Replace the definitions of Ei in paragraph

(iii) Paragraph 63.468(b) shall be replaced with the
following language: “Each owner or operator of a new
solvent cleaning machine subject to the provisions of this
subpart_shall submit an initial notification report to the

63.365(c)(3) with the following language: “Ei = halogenated

Department. New sources shall submit this report as soon as

HAP solvent emissions for each month (j) for the most

practicable before the construction or reconstruction is

recent 3 monthly reporting periods, (kilograms of solvent per

planned to commence or [G¢eteber November] 11, 2001

sqguare meter of solvent/air interface area per month).”
(eee)  Equation 8 shall be replaced with the following

whichever is later. This report shall include all of the
information required in Sec. 63.5(d)(1) of subpart A of this

eguation: “Eo = (Ri * 100) / (Ri + Sai - SSRi) (Eq. 8)”
fff Paragraph 63.466(c) shall be replaced with the

regulation, with the revisions and additions in paragraphs
(b)(1) through (b)(3) of this section.”

following language: “ Except as provided in paragraph (g) of
this section, each owner or operator of a batch vapor or in-

Gii) Paragraph 63.468(b)(1) shall be replaced with
the following language: “The report shall include a brief

line solvent cleaning machine complying with the equipment

description of each solvent cleaning machine including

or idling standards in Sec. 63.463 shall monitor the hoist

machine type (batch vapor, batch cold, vapor in-line or cold

speed and record the results as described in paragraphs (c)(1)

in-line), solvent/air interface area, and existing controls.”

through (c)(4) of this section.”
(ggg)  The entire content of Paragraph 63.466(e) shall

(kkk)  Paragraph 63.468(b)(3) shall be replaced with
the following language: “In lieu of Sec. 63.5(d)(1)(ii)(H) of

be replaced with the following language: “Except as

subpart A of this regulation, the owner or operator must

provided in paragraph (g) of this section, each owner or

report an estimate of annual halogenated HAP solvent

operator using a carbon adsorber to comply with this subpart

consumption for each solvent cleaning machine.”

shall measure and record the concentration of halogenated
HAP solvents in the exhaust of the carbon adsorber daily.

This test shall be conducted while the solvent cleaning

1l Paragraph 63.468(c) shall be replaced with the

following language: “ Each owner or operator of a batch cold
solvent cleaning machine subject to the provisions of this

machine is in the working mode and is venting to the carbon

subpart shall submit a compliance report to the Department.

adsorber. The exhaust concentration shall be determined as

For existing sources, this report shall be submitted to the

specified in paragraphs (e)(1) and (€)(2) of this section.
(1) Measure the solvent concentration in the
exhaust using one of the following analytical techniques:
(A) A colorimetric detector tube designed to

measure a concentration of 25 parts per million by volume of
the halogenated HAP solvent in air to an accuracy of + 25

Department no later than fSeteber November] 11, 2001.
For_new_ sources, this report shall be submitted to the
Department no later than 150 days after startup or [O€teber
November] 11, 2001, whichever is later. This report shall
include the requirements specified in paragraphs (c)(1)
through (c)(4) of this section.”

percent and used in accordance with the manufacturer’s
instructions.
(B) A flame ionization analyzer used in

(mmm) Paragraph 63.468(d) shall be replaced with the
following language: “Each owner or operator of a batch
vapor _or in-line solvent cleaning machine complying with
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the provisions of Sec. 63.463 shall submit to the Department

permit. The owner or operator of any other solvent cleaning

an initial statement of compliance for each solvent cleaning

machine subject to the provisions of this subpart is also

machine. For existing sources, this report shall be submitted

subject to title V permitting requirements. These sources are

to the Department no later than [©eteber November] 11,
2001. For new sources, this report shall be submitted to the
Department no later than 150 days after startup or October
11, 2001, whichever is later. This statement shall include the
reguirements specified in paragraphs (d)(1) through (d)(7) of
this section.”

(nnn)  Paragraph 63.468(d)(6) shall be replaced with
the following language: “Each owner or operator of a solvent
cleaning machine complying with the idling emission limit
standards of Sec. 63.463(b)(1)(ii). (b)(2)(ii), (c)(2)(ii), and
(©)(2)(ii) shall submit a test report for tests of idling
emissions meeting the specifications in Method 307 in
appendix A of 40 CFR part 63. This report shall comply with
the requirements specified in paragraphs (d)(6)(i) through
(d)(6)(iv) of this section.”

(0o0) Paragraph 63.468(d)(6)(iv) shall be replaced
with the following language: “If a solvent cleaning machine
vendor or third party test report is used, the owner or
operator of the solvent cleaning machine shall comply with
the requirements specified in paragraphs (d)(6)(iv)(A) and
(d)(6)(iv)(B) of this section.”

(ppp)  Paragraph 63.468(d)(7) shall be replaced with
the following language: “If a carbon adsorber is used to
comply with these standards, the date and results of the daily
measurement of the halogenated HAP solvent concentration
in the carbon adsorber exhaust required in Sec. 63.466(€).”

(qqq) Paragraph 63.468(e) shall be replaced with the
following language: “Each owner or operator of a batch
vapor or in-line solvent cleaning machine complying with
the provisions of Sec. 63.464 shall submit to the Department
an initial statement of compliance for each solvent cleaning
machine. For existing sources, this report shall be submitted
to the Department no later than [©eteber November] 11,
2001. For new sources, this report shall be submitted to the
Department no later than 150 days after startup or [Oeteber
November] 11, 2001, whichever is |ater. The statement shall
include the information specified in paragraphs (e)(1)
through (e)(4) of this section.”

(rrr) _Paragraph 63.468(i)(3) shall be replaced with the
following language: “The Department does not object to a
reduced frequency of reporting for the affected source as
provided in paragraph (e)(3)(iii) in Sect. 63.10 of subpart A
of thisregulation.”

(ss9) Paragraph 63.468(j) shall be replaced with the
following language: “The owner or operator of any batch
cold solvent cleaning machine that is not amajor source and
is not located at a major source, as defined in Regulation 30
of State of Delaware “Regulations Governing the Control of
Air _Pollution”, is exempt from title V permitting
requirements in Regulation 30 for that source, provided the
owner or operator is not otherwise required to obtain atitle V

deferred from title V _permitting reguirements until
December 9, 2004, if the source is not a major source and is
not located at a major source, as defined in Regulation 30,
and is not otherwise required to obtain atitle V_permit. All
sources receiving adeferral under this section shall submit a
title V_permit application by December 9, 2005. All sources
receiving a deferral from title V permitting reguirements
shall comply with the provisions of this subpart applicableto

ttt Paragraph 63.468(k) shall be replaced with the
following language: “Each owner or operator of a solvent
cleaning machine reguesting an equivalency determination,
as described in Sec. 63.469 shall submit an eguivalency
request report to the Administrator (with copy to the
Department). For existing sources, this report must be
submitted to and approved by the Administrator no later than
[©€teber November] 11, 2001. For new sources, this report
must be submitted to and approved by the Administrator
prior to dtartup or [Oeteber November] 11, 2001
whichever islater.”

(uuu) The first sentence in Section 63.469 shall be
replaced with the following language: “Upon written
application to the Administrator (with copy to the
Department), the Administrator may approve the use of
equipment or procedures after they have been satisfactorily
demonstrated to be equivalent, in terms of reducing
emissions of methylene chloride, perchloroethylene,
trichloroethylene, 1,1,1-trichloroethane, carbon tetrachloride
or chloroform to the atmosphere, to those prescribed for
compliance within a specified paragraph of this subpart.”

(vvv) Add the following language after Section
63.470: “[59 FR 61805, Dec. 2, 1994; as amended at 63 FR
68400, Dec. 11, 1998]"

(www) Option B. for test question 9in Appendix A to
Subpart T shall be replaced with the following language:
“With the discharge end of the pipe below the liquid solvent
surface”.

(xxx) Replace the title of table following Section
63.470 with the following title: “Table 1 of Subpart T of
Regulation 38 - Subpart A (General Provisions)
Applicability to Subpart T”.

(vyy) In Table 1 of Subpat T, change the
applicability from each “No” to “Yes' for the following
“General provision references’:

i) “63.1(b)(2)";

(i) “63.1(b)(3)";
(iii) “63.1(e)";

(iv) “63.5(b)(3)";

(v) “63.5(c)";

(vi) “63.5(d)-(f)"; and
(vii)“63.9(b)(4)".
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(zzz) InTable 1 of SubpartT, delete the comment(s) under “General provision references” with the following
for the following “ General provision references”: language: “63.9(q)".
(i) “63.1(b)(3)": (hhhh) In Table 1 of Subpart T, the comments for
(i) “63.5(b)(3)": 63.9(h) under “General provision references’ shall be
(iii) “63.5(d)-(f)": replaced with the following language: “Section 63.468 of
(iv) *63.6(c)(1)-(2)"; and subpart T reguires an initial statement of compliance for
(v) “63.9(b)(4)". existing sources to be submitted to the Department no later
(aaaa) In Table 1 of Subpart T, the comment for  than [©€teber November] 11, 2001. For new sources, this

63.1(a)(4) under “General provision references’ shall be

report is to be submitted to the Department no later than 150

replaced with the following language: “ Table 1 to Subpart T

days &fter startup or [©e€teber November] 11, 2001

specifies applicability of each paragraph in subpart A to

whichever islater.”

subpart T.”
(bbbb) In Table 1 of Subpart T, the comment for

63.1(b)(2) under “General provision references’” shall be
replaced with the following language: “However, subpart T
exempts certain BCC from Regulation 30 permitting
requirements.”

(cccc) In Table 1 of Subpart T, the comments for
63.1(c)(2) under "General provision references' shall be
replaced with the following language: "Subpart T, Sec.
63.468[(h) (j)]. indicates a title V permit exemption for
hal ogenated HA P batch cold solvent cleaning machines that
are not major sources [or and are not] located at a major
source[, as defined in Regulation 30, and are not
otherwise required to obtain a title V permit]. This
section also specifies a deferral from the requirement of a
titte V_permit for owners or operators of solvent cleaning
machines subject to subpart T provisions that are not major
sources [or and are] not located at a major source, as
defined in Regulation 30, and are not otherwise required
to obtain a titleV permit].”

[(iiii)  Paragraph 63.466(a)(5) shall be replaced
with the following language: "As an alternative to
complying with paragraph (a)(4) of this section, the
owner or operator can provide data, sufficient to satisfy
the Department, that demonstrate that the part
temperature remains above the boiling point of the
solvent at all timesthat the part is within the continuous
web solvent cleaning machine. This data could include
design and operating conditions such as information
supporting any exothermic reaction inherent in the
processing.”

(jjj)  Paragraph 63.468(d)(6)(iv)(B) shall be
replaced with the following language: " Demonstrate to
the Department's satisfaction that the solvent emissions
from the solvent cleaning machine for which the test
report is being submitted are equal to or less than the
solvent emissions from the solvent cleaning machine in
the vendor test report.” ]

TableT-1of Subpart T - Exceptionsto “Department” as

(dddd) In Table 1 of Subpart T, the comments for replacement of “Administrator” under Subpart T
63.1(c)(5) under “General provision references’ shall be
replaced with the following language: “Subpart T does not Reference “Administrator” Comment
reguire continuous monitoring systems (CMS) or continuous means
opacity _monitoring _systems (COMS). Therefore, “Administrator”
notifications and requirements for CMS and COMS 63.460(€) Yes -
SDECI{erd |) n STbD'?'ratb ,IA df n(?t gﬁzlv tto ?rjbtpr?rt T o 63.461 Yes As replaced.
eeee n elo part T, the comments for .
63.6(c)(5) under “General provision references’ shall be M@ﬂm} Yes As replaced.
replaced with the following language: “Subpart T has the 63.463(b)(2)(1) Yes Asreplaced.
same requirements for affected halogenated HAP solvent 63.463(c)(1)(i) Yes As replaced.
cleaning machine subcategories that are located at area 63.463(c)(2)(i) Yes As replaced.
sources as it does for those located at major sources.” 63.463(d)(4) Yes Asreplaced.
(ffff)  In Table 1 of Su_bpart T, the comments for 63.463(d)(9) Yes N
63.7(g) under “General provision references’ shall be 63.263((1)ii Yes -
replaced with the following language: “Subpart T specifies 63.463(N)(1)(ii) — — -
what is required to demonstrate idling emission standard 63.463(1)(4)(ii) Yes -
compliance through the use of Method 307 in appendix A of 63.463(g)(4)(vi Yes -
40 CFR part 63 and control device monitoring. Reports and 63.463(h)(3)(v) Yes -
records of testing and monitoring are required for 63. 464(d) Yes -
compliance verification. Three runs of the test are required [63.466(a}(5)]
for compliance, as specified in Sec. 63.7(e) of subpart A.” 63.466 - {?::} H
(ggag) In Table 1 of Subpart T, the replace 63.9(g)(1) 63.466(1)(2) — -
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63.466 Yes -
e3-4e8tehethwBH Frest H
63.468(k Yes As replaced.
63.469 Yes As replaced.
Table 1 of Subpart T Yes -

[DivisioN OF AIR & WASTE MANAGEMENT]
Statutory Authority: 7 Delaware Code,
Chapters 60, (7 Del.C. Ch. 60)

Secretary's Order No.:
RE:Proposed Regulation 41
(Limiting VOC Emissions from Consumer and
Commercial Products) Section 3:
-Portable Fuel Containers-

Dateof Issuance: September 17, 2001
Effective Date of the Amendment: November 11. 2001

I. Background

On Wednesday, August 29, 2001, a public hearing was
held in the Priscilla Building Conference Room of DNREC
in Dover to receive comment on the proposed adoption of
Regulation 41 (Limiting Emissions of Volatile Organic
Compounds From Consumer and Commercial Products),
Section 3 — Portable Fuel Containers of the Regulations
Governing the Control of Air Pollution. The proposed
Regulation 41 — Section 3 - specifically concerns the use of
portable fuel containers, and is intended to reduce refueling
emissions from equipment and engines that are
predominantly refueled with portable containers. The
Department is proposing these regulationsto aid Delawarein
attaining compliance with the ground-level ozone standard
set by the Environmental Protection Agency (EPA).
Regulations similar to the aforementioned proposed Section
3 are being developed by other States in the region. Also,
similar regulations are already in effect in the State of
Cdifornia. Proper notice of the hearing was provided as
required by law.

After the hearing, the Department performed an
evaluation of the evidence entered into the record in this
matter. Thereafter, the Hearing Officer prepared his report
and recommendation in the form of a Hearing Officer's
Report to the Secretary dated September 14, 2001, and that
memorandum is expressly incorporated herein by reference.

Il. Findingsand Conclusions

On the basis of the record developed in this matter, it

appears that AQM has provided a sound basis for the
proposed adoption of Regulation No. 41, Section 3. In
addition, the record will show that the following findings
have been made:

1. Proper notice of the hearing was provided as required
by law.

2. This regulation will require each portable fuel
container and/or spout sold to meet the following
reguirements:

* Have an automatic shut-off and closure device;

» Contain one opening for filling, pouring, and vent-

Ing;

*  Provide certain fuel flow based on nominal capac-

ity; and

*  Meet apermeation standard.

I11. Order

It is hereby ordered that the proposed adoption of
Regulation No. 41, Section 3, be promulgated in final form
in accordance with the customary and established rule-
making procedure required by law.

V. Reasons
The adoption of Regulation 41, Section 3, will aid the
State of Delaware in attaining compliance with the ground-
level ozone standard set by the Environmental Protection
Agency (EPA), and will assist the Department in furtherance
of the policy and purposes of 7 Del. C., Ch. 60.
Nicholas A. DiPasguale, Secretary

Section 3 - Portable Fuel Containers

peR3He: 11/1/01)
a.  Applicability.

1. This Section applies to any person who sells,
supplies, offers for sale, or manufactures for sale portable
fuel container(s) or spout(s) or both portable fuel
container(s) and spout(s) for use in the State of Delaware;

except:
i Safety cans meeting the reguirements of 29

CFR 1926, Subpart F.
ii Portable fuel containers with a nomina

capacity less than or equal to one quart.

iii Rapid refueling devices with nominad
capacities greater than or equal to four gallons provided such
devices are designed for use in officially sanctioned off-
highway motorcycle competitions, and either create a leak-
proof seal against a stock target fuel tank or are designed to
operate in conjunction with areceiver permanently installed
on the target fuel tank.

iv. Portable fuel tanks manufactured specifically
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to deliver fuel through a hose attached between the portable

complies with all of the performance standards in paragraph

fuel tank and an outboard engine for the purpose of operating

(c)(2) of this Section.

that outboard engine.
2. Compliance with the reguirements of this Section

“Spout” means any device that can be firmly attached to

a portable fuel container, through which the contents of a

does not exempt any spill-proof system or spill-proof spout

portable fuel container can be dispensed.

from compliance with other applicable Federal or State
reguirements.

3. The reguirements of this Section apply on and after
January 1, 2003, except that, any portable fuel container or
spout or both portable fuel container and spout manufactured

“Target Fuel Tank” means any receptacle that receives
fuel from a portable fuel container.
c. Standards.

1. No person subject to the requirements of this
Section shall sell, supply, offer for sale, or manufactures for

before January 1, 2003 that does not meet the reguirements

sale portable fuel container(s) or spout(s) or both portable

of this Section, may be sold, supplied, or offered for sale

fuel container(s) and spout(s) for use in the State of

until January 1, 2004, provided that the date of manufacture

Delaware which does not:

or a date code, representing the date of manufacture, is
clearly displayed on the portable fuel container or spout.

4. Any person subject to any requirement of this
Section may comply with an alternative control plan that has

i. Have an automatic shut-off that stops the fuel
flow before the target fuel tank overflows.

ii. Automatically close and seal when removed
from the target fuel tank, and remain completely closed

been approved by the Department and the U.S. EPA as part

when not dispensing fuel.

of Delaware's State Implementation Plan.

b. Definitions.
For the purpose of this Section, the following definitions
apply:

“

Fuel” means a hydrocarbon mixture used to power any
spark ignition internal combustion engine.
“Manufacturer” means any person who imports,

iii. Have only one opening for both filling and
pouring.
iv. Provide afuel flow rate and fill level of:
A. not less than one-half gallon per minute
for portable fuel containers with a nominal capacity of:
1. less than or equal to 1.5 gallons and
fills to alevel less than or equal to 1 inch below the top of
the target fuel tank opening; or

manufactures, produces, assembles, packages, repackages,
or re-labels a portable fuel container or spout or both
portable fuel container and spout.

“Nominal Capacity” means the volume, indicated by the

2. greater than 1.5 gallons but less than
or equal to 2.5 gallons and fillsto alevel less than or equal to
1 inch below the top of the target fuel tank opening if the
spill-proof system clearly displays the phrase “Low Flow

manufacturer that represents the maximum recommended

Rate” in type of 34 point or greater on each spill-proof

filling level.
“Qutboard Engine” means a spark-ignition marine

system or label affixed thereto, and on the accompanying
package, if any:; or

engine that, when properly mounted on a marine watercraft
in the operating position, houses the engine and drive unit

B. not less than one gallon per minute for
portable fuel containers with anominal capacity greater than

external to the hull of the marine watercraft.
“Permeation” means the process by which individual

1.5 gallons but less than or equal to 2.5 gallons andfillsto a
level less than or equa to 1.25 inches below the top of the

fuel molecules may penetrate the walls and various assembly

target fuel tank opening:; or,

components of a portable fuel container directly to the
outside ambient air.
“Person” _means any individual, public or private

C. not less than two gallons per minute for
portable fuel containers with anominal capacity greater than
2.5 galons.

corporation, political subdivision, government agency,
department or bureau of the State, municipality, industry, co-

V. Meet apermeation rate of 0.4 grams per gallon
per day or less.

partnership, association, firm, estate or any legal entity
whatsoever.
“Portable Fuel Container” means any container or

vi. Have a warranty from the manufacturer for a
period of not less than one year against defects in materials
and workmanship.

vessel with a nominal capacity of ten gallons or less that is
intended for reuse and that is designed or used primarily for

2. No person subject to the requirements of this
Section shall sell, supply, offer for sale, or manufacture for

receiving, transporting, storing, and dispensing fuel.
“Spill-Proof Spout” means any spout that complies with
al of the performance standards specified in paragraph
(c)(2) of this Section.
“Spill-Proof System” means any configuration of
portable fuel container and firmly attached spout that

sale any spout for use in the State of Delaware, which does
not:

i. Have an automatic shut-off that stops the fuel
flow before the target fuel tank overflows.

ii. Automatically close and seal when removed
from the target fuel tank, and remain completely closed
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when not dispensing fuel.
iii. Provide afuel flow rate and fill level of:
A. not less than one-half gallon per minute
for portable fuel containers with a nominal capacity of:
1. less than or equal to 1.5 gallons and
fills to a level less than or equal to 1 inch below the top of

determine compliance with paragraph (c)(1) of this Section
prior to the product being manufactured for sale:

A. All _of the test procedures stated in
paragraph (d)(1)(i) of this Section.

B. “Test Method 513, Determination of
Permeation Rate for Spill-Proof Systems,” adopted by

the target fuel tank opening; or,
2. greater than 1.5 gallons but less than

CARB on July 6, 2000. This test method is hereby adopted
by reference.

or equal to 2.5 gallons andfills to a level lessthan or equal to
1 inch below the top of the target fud tank opening if the

spill-proof spout clearly displays the phrase "Low Flow
Rate" in type of 34 point or greater on the accompanying

e. Administrative Requirements.
1. Any manufacturer subject to the requirements of

package, or for spill-proof spouts sold without packaging, on

paragraph (c)(1) of this Section shall clearly display on each
spill-proof system:

either the spill-proof spout or alabel affixed thereto; or,
B. not less than one gallon per minute for
portable fuel containers with anominal capacity greater than

i. thephrase"“Spill-Proof System”;

ii. a date of manufacture or representative date

code; and

1.5 gallons but less than or equal to 2.5 gallons and fillsto a
level less than or equal to 1.25 inches below the top of the
target fuel tank opening; or,

C. not less than two gallons per minute for

iii. a representative code identifying the portable
fuel container or portable fuel container and spout as subject
to and complying with the requirements of paragraph (c)(1)
of this Section.

portable fuel containers with anominal capacity greater than

2.5 gallons.
iv. Have a warranty from the manufacturer for a

2. Any person subject to the requirements of
paragraph (c)(2) of this Section shall clearly display on the
accompanying package, or for spill-proof spouts sold

period of not less than one year against defects in materials

without packaging, on either the spill-proof spout or a label

and workmanship.

d. Testing Procedures.
1. Any manufacturer subject to the requirements of

affixed thereto:
i. thephrase“Spill-Proof Spout”:;

ii. a date of manufacture or representative date

code; and

paragraph (c) of this Section shall perform the following
compliance tests in accordance with test methods and

iii. arepresentative code identifying the spout as
subject to and complying with the requirements of paragraph

procedures stated, or as otherwise approved by the

(c)(2) of this Section.

Department and the Administrator of the EPA. Records of
compliance testing shall be maintained for as long as the

3. Any manufacturer subject to paragraph (e)(1) and/
or paragraph (e)(2) of this Section shall file an explanation of

product is available for sale in Delaware, and test results

both the date code and representative code with the

shall be made available to the Department within 60 days of

Department prior to manufacturing the product for salein the

request.
i. The following tests shall be carried out to

determine compliance with paragraph (c)(2) of this Section

State of Delaware.
4. Any person subject to paragraph (e)(1) and/or
paragraph (€)(2) of this Section shall clearly display a fuel

prior to the product being manufactured for sale in

flow rate on each spill-proof system or spill-proof spout, or

Delaware:
A. “Test Method 510, Automatic Shut-Off
Test Procedure for Spill-Proof Systems and Spill-Proof

label affixed thereto, and on any accompanying package.
5. Any person subject to paragraph (€)(2) of this
Section shall clearly display the make, model number, and

Spouts’ adopted by California Air Resources Board (CARB)

size of those portable fuel containers the spout is designed to

on July 6, 2000. This test method is hereby adopted by

accommodate.

reference.
B. “Test Method 511, Automatic Closure

6. Any person not subject to or not in compliancewith
paragraph (c) of this Section may not display the phrase

Test Procedure for Spill-Proof Systems and Spill-Proof

“Spill-Proof System” or “ Spill-Proof Spout” on the portable

Spouts’ adopted by CARB on July 6, 2000. This test

fud container or spout, respectively, on any sticker or |abel

method is hereby adopted by reference.
C. “Test Method 512, Determination of Fuel
Flow Rate for Spill-Proof Systems and Spill-Proof Spouts’

affixed thereto, or on any accompanying package.
7. Any person subject to and complying with
paragraph (c) of this Section, that due to its design or other

adopted by CARB on July 6, 2000. This test method is

features, cannot be used to refuel on-road motor vehicles

hereby adopted by reference.
ii. The following tests shall be carried out to

shall clearly display the phrase “Not Intended For Refueling
On-Road Motor Vehicles’ in type of 34 point or greater on
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each of the following:

i. For a portable fuel container or portable fuel
container and spouts sold together as a spill-proof system, on
the system or on a label affixed thereto, and on the
accompanying package, if any; and

ii. For a spill-proof spout sold separately from a
spill-proof system, on either the spill-proof spout, or alabel
affixed thereto, and on the accompanying package, if any.

IDIVISION OF FIsH & WILDLIFE]
Statutory Authority: 7 Delaware Code,
Section 6010, (7 Del.C. 6010)

Order No. 2001-FW-0038
Order

Summary Information

In accordance with 29 Del.C. §10113(5), an amendment
to Shellfish Regulation No. S-55-A, HORSESHOE CRAB
DREDGE PERMIT LOTTERY is in order to be adopted
informally in order to make Shellfish Regulation S-55-A
consistent with changes in basic law but which do not

otherwise alter the substance of this regulation. The 141%
General Assembly enacted Senate Bill 185 as amended by
House amendment No.1 and Senate Amendment No.1 which
struck 7 Del.C., Chapter 21 relative to oysters and
substituted in lieu thereof a new Chapter 21 relative to
oysters. In doing so, it changed the licensing of oyster
vessels that harvested and/or transplanted oysters from
natural oyster beds or from leased grounds to an oyster
harvesting license issued to a person to harvest of oysters
from the natural oyster beds or from |leased shellfish grounds
in the State. (82101, 7 Del.C.).

Asaresult of the enactment of anew Chapter 21, 7 Del.
C. relating to oysters, the Department adopted amendments
to Shellfish Regulations Nos. S-7(b), S-9, S-11, S 13and S
37 which struck them in their entirety (Order No. 2001-FW-
0031).

Shellfish Regulation No. S-55-A, HORSESHOE CRAB
DREDGE PERMIT LOTTERY, subsection (b) states: “(b)
To be digible an applicant for a horseshoe crab dredge
permit shall be the current owner and operator of an oyster
vessel licensed to transplant oysters from natural oyster beds
according to procedures in Shellfish Regulation No. S-37,
OYSTER VESSEL LICENSING FOR TRANSPLANTING
OYSTERS FROM NATURAL OYSTER BEDS.” Since
Shellfish Regulation S-37 has been stricken and the licensing
of oyster vessels has been changed to the licensing of
persons to harvest oysters from natural oyster beds or from
leased shellfish grounds in the State, S-55-A (b) should be

amended to reflect these changes to be consistent with a
change in the basic law but which do not otherwise alter the
substance.

Order

It is hereby ordered, this 3rd day of October, in the year
2001, that Shellfish Regulation No. S-55-A (b), a copy of
which is attached hereto, is amended to make it consistent
with changes in basic law but which do not otherwise alter
the substance of this regulation. In doing so, the procedural
requirements of 29 Del.C. are waived and thisamendment is
adopted informally. This Order shall be effective on
November 10, 2001.

Nicholas A. DiPasguale, Secretary
Department of Natural Resources
And Environmental Control

“S-55-A Horseshoe Crab Dredge Permit L ottery

(8@ The Department of Natural Resources and
Environmental Control shall hold an annual lottery to select
eligible individuals for the five horseshoe crab dredge
permits authorized to be issued each year if more than five
applications are received by the Department. Applications
for an annual commercia horseshoe crab permit shall be
accepted by the Department until 4:30 PM December 31 or
4:30 PM on the Friday preceding if December 31 is a
Saturday or Sunday. If anannual lottery is necessary it shall
be conducted at 1:00 PM on January 1, or the first work day
thereafter, in the Richardson and Robbins Building, 89
Kings Highway, Dover, Delaware.”

(b) To be €eligible an applicant for a horseshoe crab
dredge permit shall be the current ewner-and-eperator-of-an
oyster—vessel—tHeensed—to—transplant—eysters—from—natural

OY-STER-BEDBS™ holder of an oyster harvesting license
issued by the Department.

DEPARTMENT OF PUBLIC SAFETY
Di1VISION OF BOILER SAFETY
Statutory Authority: 29 Delaware Code,
Section 8210 (29 Del.C. § 8210)

The Division of Boiler Safety (“The Division”) held a
properly noticed public hearing on October 3, 2001 pursuant
to 29 Del.C. § 8210(b) to receive comment on proposed
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additions, revisions, deetions, modifications and
reservations to Division's proposed Rules and Regulations.
The attendance sheets and transcribed minutes of this
hearing are filed with the Division in lieu of a statement of
the summary of evidence. The Division received no written
comments, and there were no objections presented at the
public hearing.

Decision

The Division hereby adopts the Rules and Regulations
proposed and a copy of the Rules and Regul ations as adopted
is attached to this Order.

It isso ordered this 11 day of October, 2001.

James B. Harlan
Director, Division of Boiler Safety

Approved:
Honorable James L. Ford, Jr.
Secretary, Department of Public Safety

* Note: No changes were made to the regulation as
originally proposed and published in the September 2001
issue of the Register at page 584 (5 DE Reg. 584).
Therefore, the final regulation is not being republished.
Please refer to the September 2001 issue of the Register
or contact the Department of Public Safety, Division of
Boiler Safety.

DEPARTMENT OF

TRANSPORTATION
DIVISION OF PLANNING AND POLICY
Statutory Authority: 17 Delaware Code,
Section 190, et seq. (17 Del.C. 190, et seq.)

[State Scenic and Historic Highways Program |

Summary of Evidenceand I nformation Submitted

The Department published a draft of the State Scenic
and Historic Highways Program (Program) Guide in the
September 1, 2001 edition of the Delaware Register of
Regulations.  Publication in the Delaware Register of
Regulations also signified the start of the 30-day public
comment period that began on the same date and ended on
September 30, 2001. As means of providing additional
information on the draft Program and facilitating greater

public review and comment, the Department held the three
following public hearings, each of which were advertised in
the Delaware Register of Regulations and in six newspapers
throughout the State.

e.  Sussex County: Monday, September 17, 2001 from
4 p.m. at the DelDOT South District Office in
Georgetown.

o-  Kent County: Tuesday, September 18, 2001 from 4
p.m. at the DelDOT Administration Building in
Dover.

*-  New Castle County: Thursday, September 20, 2001
from 4 p.m. at the DelDOT North District Officein
Bear.

Staff from the Department was available during each of
the public hearings to provide information and answer
questions related to the draft Program, and a forma
presentation was scheduled for 6 p.m. each evening. In
addition, the public was able to ask questions or provide
comments either by speaking with Department staff directly
or by speaking with a court reporter who was present during
each session to take individual comments, and to record the
formal presentation and discussion that followed.
Questionnaires were also available for members of the
public to complete on-site or to mail-in.

As aresult of the aforementioned public outreach, the
following is a summary of the comments received related to
the draft Program:

Commentsreceived from the September 17, 2001 public
hearing in Sussex County

Seven people attended the Sussex County public
hearing. One person asked how the draft Program worked
and whether it could be used to highlight resourcesin Sussex
County other than those related to resort area recreation and
tourism, and another was interested in learning how a
particular section of Roue 113 could be nominated into the
draft Program. None of the comments received questioned
how the draft Program was developed or how it is organized,
or included any specific recommendations for improving the
draft Program and/or the draft Program Guide.

Commentsreceived from the September 18, 2001 public
hearing in Kent County

Seven people attended the Kent County public hearing,
including two members of the State Scenic and Historic
Highways Advisory Board (Advisory Board) who attended
to support the Program. During the public hearing several
questions were asked of staff in terms of the how the draft
Program was organized and how it would work once
implemented. Among the topics discussed were:
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e Theroleof Advisory Board during the development
of the draft Program;

e The role of the Secretary of Transportation in
approving corridor designations and corridor man-
agement plans;

*  The meaning of the term "increased maintenance"
as its pertains to roadways that could be designated
under the draft Program; and

e Whether there were minimum or maximum lengths
limits for roadways that could be designated under
the draft Program.

Based on the questions asked of staff and the
discussions that followed, no objections to the draft Program
were voiced and al those who spoke with staff were
supportive of it. The Department did not receive any
specific recommendations for improving the draft Program
and/or the draft Program Guide. In addition, one
guestionnaire was completed and it complimented the
Department on the draft Program in terms of how
straightforward and easy to understand it is, and in terms of
the flexibility it offers with regard to the length roadways
need to be to be considered for designation.

Commentsreceived from the September 20, 2001 public
hearing in New Castle County

Eleven people attended the New Castle County public
hearing, including three members of the Advisory Board that
attended to support the Program. During the public hearing
severa questions were asked of staff in terms of the how the
draft Program was organized and how it would work once
implemented. Among the topics discussed were:

e The nomination and designation process,

e The relationship between the draft Program and
local land use control; and

* Therole of the draft Program in limiting new off-
premises outdoor advertising.

Based on the questions asked of staff and the
discussions that followed, no objections to the draft Program
were voiced and al those who spoke with staff were
supportive of it. Asaresult of the discussions held and the
public hearing and as afollow-up the Department received a
letter complimenting the draft Program and its readability,
and suggesting a change in wording from Mr. Nathan J.
LaComb.  Specifically, attention was brought to the
possibility that the wording of the second paragraph in the
section titled What is the Effect of Designation as a
Delaware Scenic and Historic Highway in Chapter 2 that
pertains to outdoor advertising might be misleading and in
need of clarification. This was the only specific
recommendation received.

Other comments

The Department received a letter from Mr. D. Reed
Macmillan, Director of the Kent County Department of
Planning that generally supported the draft Program. He
highlighted several opportunities the draft Program
presented for coordination with other Kent County
initiatives, and he specifically reiterated the role of the Kent
County Levy Court in reviewing and approving and future
land use policies or programsthat might be suggested as part
of developing corridor management plans.

In addition to the above, Department staff and its
technical team made the following comments on the draft
Program Guide as part of their final review of the document.

* Introduction, Goal 1, sixth point. This point reads
"Ensure that to the extent possible that all scenic
and historic highway designations are continu-
ous." The concern is that this wording might indi-
cate that the draft Program would support non-
continuous roadway designations, which was not
the intent of the Advisory Board when devel oping
the draft Program.

»  Chapter 1, Step 2- Corridor Plan Application, sec-
ond paragraph. The last line of this paragraph
states that a corridor plan must also have a short
term Action Plan that coverstheinitial two years of
implementation. Thisis not consistent with Chapter
3, Step 2- Corridor Plan, the last paragraph of this
chapter, which states that the short term Action
Plan should cover thefirst two to three years.

Findings of Fact

Based on the comments received and summarized
above, and made the following changes to the draft Program:

* The sixth point under Goal 1 in the Introduction
was changed to read "Ensure that all scenic and his-
toric highway designations are continuous.” This
clarifies the intent of the Advisory Board with
regard to whether designated roadways should be
continuous.

* The second paragraph in the section titled What is
the Effect of Designation as a Delaware Scenic and
Historic Highway in Chapter 2 and clarified its
intent with regard to outdoor advertising. The para-
graph was revised to read as follows:

Secondly, the designation affects permits for new
outdoor advertising signs that are placed on one
property but advertise goods or services available
on another property. Such new off-site/off-premise
outdoor advertising signs are not permitted along
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state Scenic and Historic Highways. Thisrule does
not affect existing outdoor advertising.

e The first line of the last paragraph of Chapter 3,
Step 2- Corridor Plan was changed to read "The
Corridor Plan should include a short-term action
plan covering the first two years if implementation
of the Plan." This changes makes the requirements
for the Short Term Action Plan consistent through-
out the document, specifically with how it is refer-
enced in Chapter 1, Step 2- Corridor Plan
Application, in the second paragraph.

These were the only specific change made to the draft
Program, and they are noted in the full citation that is part of
the section below.

Decision

Pursuant to the authority in 17 Delaware Code, Section
190 et seq. Delaware Code, plus federa authority, and after
due natice as required under the Administrative Procedures
Act, the Department of Transportation is hereby adopting the
Delaware State Scenic and Historic Highway Program,
effective November 10, 2001.

Comments or questions regarding how this program will
be administered should be directed to:

Joseph Cantalupo, Assistant Director of
Planning and Policy
Delaware Department of Transportation
Division of Planning and Policy
PO. Box 778
Dover, DE 19903
(302) 760-2121 (telephone) (302) 739-2251 (fax)
jcantalupo@.mail.dot.state.de.us

B. David Petrosky, Project Planner

Delaware Department of Transportation

Division of Planning and Policy

PO. Box 778

Dover, DE 19903

(302) 760-2121 (telephone) (302) 739-2251 (fax)
dpetrosky @.mail.dot.state.de.us

Nathan Hayward 111
Secretary, Delaware Department of Transportation
10/3/01

Program Guide

Delaware Scenic & Historic Highways
Introduction

Delaware is rich in scenic, historic _and cultural

resources. The first state to ratify the U.S. Constitution,
Delaware's landscapes and communities tell stories from
battles between warring colonial powers, to the rise of a
mercantile economy among the mills of the Brandywine
River, to the continuing importance of agriculture to the
state, to the evolution of American recreational pastimes
along the state's beckoning beaches.

These diverse resources and their stories are accessible
to travelers and residents along road corridors that deserve
special consideration of their unique features and special role
in the highway system. To recognize Delaware's specia
road corridors, the General Assembly in 2000 created a
Scenic and Historic Highway Program (17 Del.C. c. 1 8§101).

This program guide provides an understanding of the
vision for Delaware's Scenic and Historic Highway Program,
and an overview of the designation process, including how
you can nominate a roadway. It also provides information
on identifying intrinsic qualities (scenic, historic, natural,
cultural, recreational, and archeological), preparing corridor
plans and seeking sources of support in implementing these

plans.

What isa Scenic and Historic Highway?

A Scenic and Historic Highway is a transportation route
which is adjacent to or travels through an area that has
particular _intrinsic _scenic, historic, natural, cultural,
recreational or archeological qualities. It is a road corridor
that offers an alternative travel route to our major_highways,
while telling a story about Delaware's heritage, recreational
activities or beauty. It is aroute that is managed in order to
protect its special intrinsic qualities and to encourage
appreciation and/or development of tourism and recreational
resources. Scenic and Historic Highways can also be called

“scenic byways.”

Why would you want to seek this designation for a
roadway?

Scenic _and Historic Highway designation provides
official recognition of the special nature of a roadway
corridor.  This designation will heighten awareness and
recognition of the community seeking the designation and
help to boost community pride.

Additional community benefits may include:

* Increased business, tax revenue, and jobs from
tourist dollars.

* Federal and state funding for planning and
implementing a corridor plan.

Protection for a resource that may become
threatened.

Improved maintenance for your road.

Access to resources and expert assistance in
managing the corridor.

Identification on state highway maps, leading
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to more tourism opportunities for the area
+ Assistance from state offices of economic
development and tourism.

Relationship to personal property rights
When aroadway is designated as a Delaware Scenic and

federal Intermodal Surface Transportation Efficiency Act
(ISTEA). This program, managed by the U.S. Department
of Transportation in partnership with state departments of
transportation or other responsible state agencies, designates
National Scenic Byways and All-American Roads based on
their scenic, historic, recreational, cultural, natural and/or

Historic Highway, a Corridor Plan must be developed, which

archeological intrinsic qualities.

includes a process for involving property owners in a
collaborative discussion of future plans for the highway

Through 2000, 66 National Scenic Byways and 15 All-
American Roads have been designated. Federal funds may

corridor. The preparation of the Corridor Plan provides a

be available to assist sponsors of state scenic byways. These

means to consider the interests of all affected parties.

funds may be used to prepare corridor management plans, to

Designating a roadway corridor as Scenic and Historic does

not mean property owners will be told what to do with their

seek National Scenic Byway designation, or for other
purposes including executing interpretive plans, preparing

property.

Program governance
Delaware's Scenic and Historic Highways Program is a

collaborative effort of Delaware's citizens, local, state and
federal government. During the 2000 legislative session, the

marketing materials, or addressing safety improvements
needed due to scenic byway designation.

Program vision, goals and obj ectives
Looking into the future, the State Scenic and Historic

General Assembly passed Senate Bill 320 authorizing the
Delaware Department of Transportation (DelDOT) to

Highways Advisory Board discussed their vision for the
Program, its accomplishments and contributions to the

citizens of Delaware. They outlined the Vision, Goals and

develop the Delaware Scenic and Historic Highways
Program. Senate Bill 320 required that the program be
developed under the guidance of the State Scenic and
Historic Highways Advisory Board and it required that the

Objectives for the program as follows:
The Delaware Sate Scenic and Historic Highways

Program showcases the natural beauty and unique features
of the state and fosters the preservation of natural, cultural

Board be comprised of a wide range of interests. Members

of the Board include representatives of county government,

other state agencies, the outdoor advertising industry, the
real estate industry and various environmental and historic

preservation advocacy groups.
The State Scenic and Historic Highways Advisory

and historic resources, while benefiting economic
development through tourism and recreational
opportunities.

Stes and features of the Sate Scenic and Historic
Highways are apparent to all who travel Delaware roads,
and the Program enjoys broad public participation and

Board assists and recommends in the designation,

support.

development, operation, management and promotion of
scenic and historic highways. The program is managed by

Vision

DeDOT. The Secretary of Transportation designates

Delaware Scenic and Historic Highways based upon criteria
outlined in this program guide and upon the

The Delaware State Scenic_and Historic Highways
Program showcases the natural beauty and unique features of

the state and fosters the preservation of natural, cultural and

recommendations of the State Scenic and Historic Highways
Advisory Board.

DelDOT is responsible for an annual evaluation of the
Scenic_and Historic Highways Program that identifies

historic resources, while benefiting economic development
through tourism and recreational opportunities.

Sites and features of the State Scenic and Historic
Highways are apparent to all who travel Delaware roads, and

changes needed to keep the Program current with the state of

the Program enjoys broad public participation and support.

the practice. The annual evaluation also tracks the progress
of sponsors of designated Scenic and Historic Highways in
implementing corridor plans to support, preserve and

Goal 1 - Evaluate and Designate State Scenic and
Historic Highways.

manage the specia qualities of their corridor. DelDOT
provides an annua report to the Governor and General

Determine the responsibilities of sponsors seeking to
designate a corridor under the State Scenic and Historic

Assembly on the overal status of the Program and the

Highways Program.

individual highways designated under it.

National Scenic Byways Program
Delaware's Scenic and Historic Highways Program has

been spurred by the creation and policies of the National

Determine the responsibilities of the State Department
of Transportation in administering the State Scenic and
Historic Highways Program.

Determine the responsibilities of the Scenic and Historic
Highways Advisory Board in administering the State Scenic

Scenic Byways Program, first established in 1991 by the

and Historic Highways Program.
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Define the opportunities, benefits, and impacts of
designation under the State Scenic and Historic Highways

Program.
Assure compliance with FHWA requirements regarding

Develop acreative range of interpretive materials on the
State Scenic _and Historic Highways Program and the
corridors designated within it such as maps, brochures, a
website, and wayside exhibits, among other idess.

outdoor advertising control.

Ensure He—the—extent—possiblel that all scenic and

Coordinate with the Delaware Historic Markers
Program and other educational programs with related

historic highway designations are continuous.
Evaluate opportunities for multi-state scenic byway

devel opment.

Goal 2 - Protect and/or enhance State Scenic and Historic

Highways and their resources through a coordinated

management program while ensuring the safe operation
of theseroutes.

Coordinate with other related federal, state, local and

private sector programs and planning processes.
Determine the responsibility of local government in the

purposes to the Scenic and Historic Highways Program.

Goal 4 - Monitor and evaluate the implementation of the
State Scenic and Historic Highways Program to ensureit
continuesto meet the needs of the State and its citizens.

Develop an annual evaluation program that will:

Identify changes needed to keep the Program current
with the state of the practice;

Track the progress of individua corridor management
plans as well as conformance with the provisions of the
Program; and

management of designated State Scenic _and Historic

Highways.
Assist State Scenic and Historic Highway sponsors in

Provide an annual report to the Governor and General

Assembly on the overall status of the Program and the
individual highways designated under it.

locating and applying for federal, state and private funding
availableto support such highways.

Ensure adherence to Federal Scenic Byways Program
requirements to afford the best opportunity for federal
funding and designation where desired.

Protect the historic and scenic character of the highway

Chapter 1: Qverview of Designation Process

Step 1 —Nomination Application
The successful completion, review and evaluation of a

Step 1 — Nomination Application results in the designation

while addressing the need for safe and efficient traffic flow.

of a road by Delaware's Secretary of Transportation as a

Promote the use of Context Sensitive Design criteria

State Scenic and Historic Highway. The application can be

and traffic calming measures.
Encourage multi-modal systems wherever feasible -

submitted by anyone interested in seeking designation for a
route as a Delaware Scenic and Historic Highway. The

auto, transit, pedestrian, and bicycle.
Address the needs of commerce in corridor management

review process for the nomination focuses on an evaluation
of the identified intrinsic qualities of the highway and on the

plans.

Support full range of public and private landscape
conservation and historic preservation programs to afford

resource protection to the intrinsic qualities of designated
scenic highways.

Advocate for legislation to enhance funding
opportunities for the intrinsic resources of designated scenic

input from a public involvement process carried out as part of
preparing the Nomination Application.

I mpact of state designation as a scenic and historic
highway

Two principal impacts result from the designation of a
route as a Delaware Scenic and Historic Highway. First, the

highways.

Goal 3 - Benefit economic development through tourism
and promote byway related educational and recreational

opportunities.
Promote tourism opportunities associated with State

sponsor for the route is eligible to apply through DelDOT to
the Federal Highway Administration for grant funds to assist
with the completion of a Corridor Plan for the Scenic and
Historic Highway and/or may use the state designation status
to assist in seeking funding from other sources to assist with
the Corridor Plan.

Scenic and Historic Highways.
Develop marketing programs to highlight State Scenic

Second, the designation affects permits for new off site/
off premises signs (outdoor advertising signs that are placed

and Historic Highways.
Improve access to areas utilized for the purposes of

on one property, but advertise goods or services available on
another property) on any roads controlled by the Highway

recreation where appropriate while protecting the intrinsic

Beautification Act of 1965. New off premise outdoor

qualities of the designated scenic highway and the recreation

advertising signs are not permitted along state Scenic and

area.
Develop a unique identity for the State Scenic and

Historic Highways. This rule does not affect existing
outdoor advertising signs.

Historic Highways Program.
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Step 2 — Corridor Plan Application
The successful completion, review and evaluation of a

Step 2 — Corridor Plan Application results in approval of the
Corridor Plan by Delaware's Secretary of Transportation,
and then signing (with specially designed signs) of the
Delaware Scenic and Historic Highway, identifying it on
state maps and promoting it through the Delaware Tourism
Office.

A Corridor Plan is a written document in which the
highway sponsor describes the goals, strategies, and
responsibilities for conserving and enhancing a scenic and
historic highway's most valuable qualities. It is developed

evaluates the significance of the primary
intrinsic quality for which the highway merits
designation and that also describes the
significance of any secondary intrinsic
qualities present along the route.

* A written description of what atraveler will see
when traversing the corridor.

e A description of public involvement conducted
to date and the comments and input that have
resulted from this process.

Who reviews the nomination and what _is the review

collaboratively with all those who have an interest in the
future of the area included in the Scenic and Historic
Highway corridor. It includes both a long-term Vision for

process?
DelDOT's Scenic and Historic Highways Coordinator
reviews the nomination application with representatives

what the Scenic and Historic Highway may become over

from the State Historic Preservation Office, Department of

time and also a short-term Action Plan that covers the initial

Natural Resources and Environmental Control, Delaware

two years of implementation of the Corridor Plan.

Impact of approval of the Corridor Plan for a Delaware

Scenic and Historic Highway
The impact of approval of the Corridor Plan for a

Tourism Office, and Department of Agriculture. This
Evaluation Committee jointly makes a recommendation to
DelDOT's Director of Planning. If the Evaluation
Committee's recommendation is that the Nomination is not
complete or should not be approved, DelDOT's Director of

Delaware Scenic and Historic Highway is stated above.

Planning will return the nomination application to the

DeaDOT will provide signs for the route to indicate its

sponsor with a letter that specifies reasons for the

designated status and will identify the route on state maps.
The Delaware Tourism Office will promote the Scenic and

disapprova and includes recommendations for how the
application could be resubmitted, if appropriate.

Historic Highway in accord with the promotion and
marketing plans included in the Corridor Plan.

Chapter 2: Step 1 — Nomination Application

Who can nominate a route to become a Delawar e Scenic
and Historic Highway?
Any interested party can nominate a route, including

If the Evaluation Committee's joint recommendation to
the Director of Planning is favorable, the Director of
Planning reviews the application and submits it with the
Evaluation Committee's recommendation and with his or her
recommendation to the State Scenic and Historic Highways
Advisory Board for review. If the Advisory Board
recommends approval, the application is submitted to the
Secretary of Transportation for review and afinal decision.

individuals, local governments, counties, tourism
departments; historical societies; non-profit organizations;

What is the timeline for the review of Step 1 —

state and federal agencies, or a Corridor Advocacy Group
formed of citizens, groups or local governments. The party
nominating aroute is called the sponsor.

What information isrequired for the nomination?
DelDOT has prepared a nomination form to guide the

Nomination Applications?
There will be ongoing reviews of Step 1 — Nomination

Applications by the Evauation Committee and by the
Advisory Board. As a guideline, DelDOT will issue a
response to the applicant within 120 days from the time that
acomplete Step 1 — Nomination Application is received.

sponsor_in preparing the Step 1 — Nomination Application.
The sponsor needs to provide the following information
about the proposed Scenic and Historic Highway:

* A physical description of theroute,

*  Representative photographs,

* A map indicating the boundaries of the route
that locates the intrinsic qualities along the
corridor, and indicates land uses in the
corridor.

* Anintrinsic quality resource inventory,

¢ A written statement that summarizes and

Who designates a roadway as a Delaware Scenic and
Historic Highway?

Designation is made by Delaware's Secretary of
Transportation based on submission of the Step 1 —
Nomination Application, joint review by the Evaluation
Committee of state agency representatives, review by
DelDOT's Director of Planning and then review and
recommendation for approval by the State Scenic and
Historic Highways Advisory Board.

What is the effect of designation as a Delaware Scenic

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 5, THURSDAY, NOVEMBER 1, 2001




FINAL REGULATIONS

1135

and Historic Highway?
As stated in the preceding section, two principal impacts

the visual environment of the scenic and historic highway
corridor. The characteristics of the landscape are strikingly

result from the designation of a route as a Delaware Scenic

distinct and offer a pleasing and most memorable visual

and Historic Highway. First, the sponsor for the route is
eligible to apply through the Delaware Department of

experience. All elements of the landscape — landform,
water, vegetation, and man-made development — contribute

Transportation to the Federal Highway Administration for

to the quaity of the corridor's visual environment.

grant funds to assist with the completion of a Corridor Plan

Everything present is in harmony and shares in the intrinsic

for the Scenic and Historic Highway and/or may use the state

qualities.

designation status to assist in seeking funding from other
sources to assist with the Corridor Plan.
Secondly, the designation affects permits for new

Historic Quality encompasses legacies of the past that

are distinctly associated with physical elements of the
landscape, whether natural or man-made, that are of such

outdoor advertising signs that are placed on one property but

historic significance that they educate the viewer and stir an

appreciation for the past. The historic elements reflect the

off-premise outdoor advertising signs are not permitted
along state Scenic and Historic Highways.] This rule does
not affect existing pfeHHeeard-signs outdoor advertising].

Other benefits of designation as a Delaware Scenic and
Historic Highway follow once the Corridor Plan that is

actions of people and may include buildings, settlement
patterns, and other examples of human activity. Historic
features can be inventoried, mapped, and interpreted.

Historic features must possess integrity of location, design,
setting, materia , workmanship, feeling, and association.

Natural Quality applies to those features of the visual

environment that are in arelatively undisturbed state. These

described in the next chapter is approved.

What are the designation criteria for Step 1 -

features predate the arrival of human populations and may
include geological formations, fossils, landforms, water
bodies, vegetation, and wildlife. There may be evidence of

Nomination Application?
The primary criteria include consideration of the quality

human activity, but the natural features reveal minimal
disturbances.

of the road's intrinsic_scenic, historic, natural, cultural,
recreational or archeological resources. The Sponsor should

Cultural Quality is evidence and expression of the

customs or traditions of adistinct group of people. Cultura

identify and provide documentation of the primary intrinsic

features include, but are not limited to, crafts, music, dance,

quality for which they think the road merits designation as a

rituals, festivals, speech, food, special events, vernacular

Delaware Scenic and Historic Highway. The application

architecture, etc. that are currently being practiced. The

should include a statement of significance for these

cultural qualities of the corridor could highlight one or more

resources to justify why the route merits designation.
While the route can qualify as a Delaware Scenic and
Historic Highway based on the significance of just one

significant communities and/or ethnic traditions.

Recreational Quality involves outdoor recreational

activities directly associated with and dependent upon the

intrinsic _quality, applicants should also describe any

natural and cultural elements of the corridor's landscape.

secondary intrinsic _qualities present along the route and

The recreational activities provide opportunities for active

provide a statement describing the significance of the
resources.
Additional criteriainclude:

A requirement that the route proposed for designation

and passive recreationa experiences including, but not
limited to, rafting, boating, fishing and hiking. Driving the
road itself may qualify as a pleasurable recreational

experience. The recreational activities may be seasonal, but
the quality and importance of the recreational activities as

must be continuous in order to encourage management of the
entire route to protect its special intrinsic qualities and to
support the best possible visitor experience along the route.

seasonal operations must be well recognized.
Archeological Quality involves those characteristics of

the scenic and historic highway corridor that provide

Information to demonstrate a high level of
public involvement and public support.

The route must be a public route that safely
accommodates two-wheel drive motor
vehicles.

Information about intrinsic qualities: definitions
Scenic_Quality is the heightened visual experience

derived from the view of natural and man-made el ements of

physical evidence of historic or prehistoric human life or
activity that is visible and capable of being inventoried and
interpreted. ~ The corridor's archeological interest, as
identified through ruins, artifacts, structural remains, and
other physical evidence, has scientific significance that
educates the viewer and stirs an appreciation for the past.

How to inventory and evaluate your Corridor’sintrinsic
qualities
In 1999, the Federal Highway Administration (FHWA)
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published a booklet titled, "Byway Beginnings:

outdoor advertising signs to be erected on these roads.

Understanding, Inventorying, and Evaluating a Byway's
Intrinsic Qualities." This publication is available on request

Once a Corridor Plan for the Scenic and Historic
Highway has been approved., signs will be placed along the

from the National Scenic Byways Clearinghouse by calling

route identifying it as a Delaware Scenic and Historic

1-800-4byways and selecting extension #2. This publication

Highway. It will also be identified on state maps and

provides information about inventorying and evaluating

promoted through the Delaware Tourism Office.

byways intrinsic _qualities. Although the booklet was
prepared to assist byway sponsors seeking National Scenic

Who isresponsiblefor preparing the Corridor Plan?

Byway designation, nearly all of the information presented is
applicable to sponsors seeking Delaware Scenic and Historic

The sponsor of the Step 1 — Nomination Application is
responsiblefor preparing the Corridor Plan or for contracting

Highway designation.
One important difference  between the FHWA

with a consultant to do this. It isthe sponsor's responsibility
to raise any funds needed to complete the Plan. As stated

publication's guidance and the criteria for Delaware's Scenic

above, sponsors are eligible to apply for matching federal

and Historic Highway designation should be noted. In

National Scenic Byway funds for this purpose. Information

discussing "Evaluating the Byway's Significance,” on page

about these grantsis available on the National Scenic Byway

55 of the publication, the text references a need to

Program website, www.byways.org. Further information on

demonstrate "regional” significance, defined as exhibiting at

sources of assistance is provided in Chapter 6 of this guide.

least one intrinsic quality that is representative of a
geographic area encompassing two or more states.

What information must beincluded in a Corridor Plan?

Delaware's designation criteria do not require that the
intrinsic quality be found to have regional significance.
Demonstrating significance in a statewide context is
sufficient.

DelDOT's Scenic and Historic Highways Coordinator is
available to attend meetings and provide phone consultation
to prospective Scenic _and Historic Highway sponsors
regarding the guidance provided in the FHWA publication
and the evaluation of intrinsic qualities for purposes of
designation as a Delaware Scenic and Historic Highway.

Chapter 3: Step —2 Corridor Plan

What isa Corridor Plan?

A Corridor Plan is a written document in which the
Scenic and Historic Highway sponsor lays out the vision,
goals and responsibilities for conserving and enhancing the
corridor's most valuable qualities and describes how this will
benefit economic development through tourism and
recreational _opportunities. The Corridor Plan presents a
strategy for balancing concern for the intrinsic resources
with the visitor's opportunity to experience the Scenic and
Historic Highway. It explains how the participants are
involved in and responsible for implementing the Plan.

Where does a Corridor Plan fit into the designation
process?

A Corridor Planisrequired as part of the 2nd Step of the
designation process, following the formal designation of a
highway as a Delaware Scenic and Historic Highway. The
designation as a Scenic and Historic Highway qualifies
sponsors for these highways to apply for matching federal
National Scenic Byway grant fundsto assist in compl etion of
a Corridor Plan. This designation also results in applying to
qualifying roads the federal requirement not to allow new

e Vision and Goas Statement with objectives
and strategies for achieving the goals.

¢ Documentation of public involvement efforts
toillustrate the support the corridor designation
has received from the public.

* Stewardship of intrinsic qualities through
resource _preservation; through enhancing
existing development and accommodating new
development in a complementary manner.

e Tourism Development, including an
explanation of the tourism potential of the
corridor and a description of how the visitor's
experience will be maximized and enhanced.

* Marketing and Promotion, including a signage
plan supportive of the visitor experience.

¢ Resources I nterpretation, including
recommended locations for  distributing
information.

¢ Support and Implementation, including
relationship to loca government

comprehensive plans.

* Funding Plan for implementing the Corridor
Plan.

e Transportation and Sofety, including
consideration of appropriate design guidelines
for Context Sensitive Design in the corridor,
accommodating commercia traffic,
accommodating multi-modal _uses of the
corridor to the extent feasible, and complying
with outdoor advertising controls.

e Short-term Action Plan for implementation.

An appendix should include the following information
from the Step 1 — Nomination Application:
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A physical description of the route.
Representative photographs.

A map indicating the boundaries of the route,
that locates the intrinsic qualities along the
corridor and indicates land usesin the corridor.
An intrinsic quality resource inventory.

A written statement that summarizes and
evaluates the significance of the primary
intrinsic quality for which the highway merits
designation and that also describes the
significance of any secondary intrinsic
qualities present along the route.

A written description of what atraveler will see
when traversing the corridor.

A description of public involvement conducted
to date and the comments and input that have
resulted from this process.

Who reviews the Corridor Plan and what is the review

"Community Guide to Planning and Managing a Scenic
Byway." As with the publication, "Byway Beginnings,"
referenced in Chapter 3, this publication is available from
the National Scenic Byways Clearinghouse by calling 1-800-
4dbyways and selecting #2. Although the booklet was
prepared to assist byway sponsors seeking National Scenic
Byway designation, the information presented will be of
great help to sponsors seeking to develop corridor plans for
Delaware Scenic and Historic Highways.

* Vision and Goals Statement with objectives
and strategies for achieving the goals

A Vision is a mental image of the condition of the
Scenic _and _Historic _Highway corridor _and _the
accomplishments of the Sponsor group in the future (say 20
years from now). Itisa corridor-wide expression of how the
corridor will be viewed in the future. The Goals Statement
elaborates on the Vision by identifying the broad goals that

process?
The DelDOT _Scenic and Historic Highways Coordinator

will implement the Corridor Plan. These will likely be
oriented towards areas of 1) Resource protection,

reviews the Step 2 — Corridor Plan Application and makes a

maintenance and enhancement; 2) Community support and

recommendation to  DelDOT's Director of Planning.

participation; 3) Education and interpretation; 4) Economic

DelDOT's Director of Planning submits the Corridor Plan

development through tourism; and 5) Transportation and

Application to the State Scenic and Historic Highways
Advisory Board for review aong with hisiher

safety. An objectiveis an end that one strives to obtain, or an
am. A strategy is a plan or action to achieve an objective

recommendation and comments. |If the Board recommends

based on skillful understanding of how best to achieve that

approval, the application is submitted to the DelDOT

objective.

Secretary of Transportation for review and afinal decision.

What are the timelines for reviewing Step 2 — Corridor
Plan Application?

There will be ongoing reviews of Step 2 — Corridor Plan
Applications by the Scenic and Historic Highways
Coordinator and by the Advisory Board. Generally DelDOT

« Documentation of Public Involvement efforts
to illustrate the support the corridor designation
has received from the public

Every opportunity must be taken to generate regional
support and commitment to the scenic and historic highway

will respond to the applicant within 90 days from the time

designation and to the development and eventua

that a complete Step 2 — Corridor Plan Application is

implementation of the Corridor Plan. A Scenic and Historic

received.

What istheimpact of approval of a Corridor Plan?
If the Corridor Plan is approved, DelDOT will provide

Highway's success can be assured only if local residents,
business owners and public officials understand and support

the designation and have a sense of participation and
ownership of the Vision and Goals outlined in the Corridor

signs for the route to indicate its designated status and will
identify the route on state maps. Delaware's Office of

Plan. Therefore, development of a Corridor Plan includes a
concerted effort to actively engage the public throughout the

Tourism will promote the Delaware Scenic and Historic
Highway in accord with the promotion and marketing plans

process. This can be done by creating a broad-based steering
committee to oversee the development of the Corridor Plan;

included in the Corridor Plan.

Information about elements that must be included in a
Corridor Plan.
The major elements that must be included in a Corridor

conducting informative public meetings; involving citizens
in small working group sessions to develop elements of the
plan based upon their interests and expertise; keeping people
informed of the Corridor Plan effort through newspaper
articles; and many other technigues tailored to the needs of

Plan for a Delaware Scenic and Historic Highway are

the specific community or communities.

summarized in this section. Guidance on how to develop
information on these elements can be found in the Federal

The Corridor Plan should briefly document public
involvement efforts during preparation of the Plan and

Highway Administration's (FHWA) booklet titled,

outline a plan to assure on-going public involvement in the

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 5, THURSDAY, NOVEMBER 1, 2001




1138

FINAL REGULATIONS

implementation of corridor management objectives.

Stewardship of intrinsic qualities through
resource _preservation; through _enhancing
existing development and accommodating new
development in acomplementary manner

The stewardship plan should address the strateqgies, tools
and techniques that will be employed to manage, protect and
enhance resources that distinguish the route. Specific
strategies will vary widely across the state depending on
local conditions, population, economic conditions, political
climate and the intensity or severity of threats to the

other words, what other services might be hepful to
maximize the amount of time a visitor spends along the
corridor?

Describe how the visitor's experience will be maximized
and enhanced. Explain how intrusions on that experience
will be minimized through making improvements to enhance

that experience.

*  Marketing and Promotion, including asignage plan
supportive of the visitor experience

Sponsors must outline the objectives for marketing or
promotion of the Scenic and Historic Highway. These goals

resources. Some examples of potential strategies include

will vary depending on the comments received during the

conservation easements, education programs and historic

public involvement process. Such goals may focus on doing

district designations. Identify the standards and

a better job of educating residents about the heritage of the

management techniques which will be applied to the

area, or may focus on increasing tourism to the area, or

significant resources.
The Corridor Plan should describe how existing and

include some other objectives. New opportunities for a
community may result from the increased exposure a Scenic

new development might be enhanced while managing the

and Historic Highway receives. This exposure can be gained

corridor's significant resources. For example, are there any

in anumber of ways, such as by distribution of maps and trip

major_intrusions on the enjoyment or character of the

planning brochures or developing pre-planned itineraries for

roadway? If so, describe what could be done to improve
these conditions.

Strategies in__individual _Corridor Plans _might
recommend design review and such land management

bus tour companies, installation of Scenic and Historic
Highway signage or targeted advertising campaigns.

The Corridor Plan must include a signage plan covering
signs in the right-of-way as well as the corridor as a whole,

techniques as zoning, easements, and economic incentives.

that demonstrates how public and private interests can work

The corridor _should be maintained with particularly

together with a coordinated strategy to make the number and

high standards, not only for travelers safety and comfort, but

placement of sighs more supportive of the visitor experience.

also for preserving the highest levels of visual integrity and

Local government officials should play an important role in

atractiveness. It may be adequate simply to continue

developing this strateqy.

existing regulations and policies or economic incentives, or
new policies, programs or regulations may be needed. To
determine the appropriate strategies, communities are
encouraged to work with local, county and regional planning

agencies. College or_university landscape architecture,
planning and tourism programs may also provide assistance.

Tourism Developmerntt, induding an explandtion of the
tourism potentid of the corridor and a description of
how the visitor's experience will be maximized
and enhanced

Sponsors must _provide a basic explanation of the

¢ Resources I nterpretation, including
recommended locations  for  distributing
information

You need to provide a description of how you plan to
interpret the significant resources of the Scenic and Historic
Highway. Briefly describe the stories illustrated by
resources of the Scenic and Historic Highway that will serve
as a basis for interpretation. You should include
recommended locations for the placement of visitor centers,
interpretive _markers, interpretive brochure distribution
points and other planned interpretive opportunities.

tourism potential for the Scenic and Historic Highway. You
should summarize how and to what degree the designation
and promotion of the corridor will improve the local
economy and indicate whether the area is already serving
tourists or if tourism will be a new industry.

Identify visitor accommodations (e.g. gas, food,
lodging, restrooms, emergency services, ATMs, phones,

including
government

e Support and Implementation,
relationship to local
comprehensive plans

The continuation of the Scenic and Historic Highway
over time will need a capable management entity (or sponsor

parking, etc.) that are available along the corridor. Assess

whether the existing supply is adequate to meet the demand

group) responsible for day-to-day coordination _and
advocecy of the highway. The Plan should describe the

to be generated by the Scenic and Historic Highway. In

management entity for the Scenic and Historic Highway,
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identify the principal partners (e.g., highway departments,

corridor over aten to fifteen year period. The Plan should

tourism agencies, chambers of commerce, county

identify these expected project types and make broad

government, citizens groups, etc.), and include a list of their

recommendations for general solutions applying the

specific, individual responsibilities. The Plan should include

principles of Context Sensitive Design. This discussion

aletter of intent (i.e., commitment) from strategic partners of

should include an evaluation of how any proposed changes

support for the Scenic and Historic Highway's designation
and their participation in the Plan's implementation.
Obtain aletter of intent or resolution of support by local

may affect the intrinsic qualities of the corridor.
The Plan should include anarrative describing strategies
to accommodate commercial traffic while maintaining a safe

governments (from the chief elected official or body) with

and efficient level of highway service and ensuring the

safety of sightseersin smaller vehicles, as well as bicyclists,

jurisdiction along the roadway that indicates support for the
designation and intent to incorporate the following items in

joggers and pedestrians.

local land use plans. a map that shows the Scenic and
Historic Highway corridor, the corridor vision statement and

The Plan should address accommodating multi-modal
uses of the corridor to the extent feasible. The corridor may

the goals, objectives and strategies related to the specific
local government.

List all organizations with responsibility for the
implementation of the Plan and identify what those

be served by rail service, car ferries, airports, buses, or
bicycles. It may be helpful to contact local or regional

transportation planning agencies to help assess the role of all
transportation facilities and services for visitor access and

responsibilities are. Explain how the implementation will be

use of the Scenic and Historic Highway. Describe in the

monitored to verify that those responsibilities are being met

Corridor Plan any recommendations for improvements and

and modified, as needed, to incorporate new participation.

« Funding Plan for implementing the Corridor
Plan

Develop and include a budget that estimates the costs
for implementation of the Plan over afive to ten year period.
Address the availability of financial resources needed to
upgrade, protect, develop, promote and/or otherwise
enhance the corridor and implement the Corridor Plan to

changes to these services and facilities as they relate to
visitor access and use of the highway.

The Corridor Plan should describe existing local, state
and federal laws regarding the control of outdoor advertising
and should demonstrate compliance with these laws.

*  Short-Term Action Plan for implementation

The Corridor Plan should include a short-term action
plan covering the first two fe—three} vears of

make the Scenic and Historic Highway and its corridor

implementation of the Plan. The action plan outlines the

availablefor itsintended uses. Indicate funding currently in
hand and funds that have been requested, and the sources for

sequence of actions that the Sponsor will perform or oversee
in an effort to meet the goals, objectives and strategies and,

these funds. For funding that is presently not available,

ultimately, achieve the Corridor Vision. The Plan should

indicate how you plan to locate funding sources.

Transportation  and Sofety, including
consideration of appropriate design guidelines
for Context Sensitive Design in the corridor,
accommodating commercial traffic,
accommodating multi-modal _uses of the
corridor to the extent feasible, and complying
with outdoor advertising controls.

The Corridor Plan should identify the potential safety,
operational and maintenance impacts of the designation

provide  specific milestones _month-by-month _ for
implementation actions stating who is responsible for each.
The action plan should include a schedule and performance

measures for _the continuing review of how well
implementation responsibilities are being met.

Chapter 4. Implementation of Corridor Plans

Is there a periodic review of the routes that have been
designated?

The Scenic and Historic Highway Sponsor is required to
monitor _implementation of the Corridor Plan annually,

based on available information, their causes, and actions
possible to address them. The initial step towards

including the protection of intrinsic qualities, by providing a
written status report to DelDOT's Scenic _and Historic

accomplishing this is to contact the agency responsible for

Highways Coordinator. Thisreport should describe progress

maintenance of the highway. This agency can share

made in implementing the plan, funds secured,

available information and provide expertise to identify any

accomplishments achieved, and modifications made to the

correctable faults in highway design, maintenance, or

Corridor Plan based on evolving circumstances.

operation.
In_addition, this agency can describe the types of

Additionally, DelDOT's staff will conduct inspections
annually to ensure the stability of intrinsic qualities and the

transportation projects that will likely arise within the

character of the corridor for which it merited designation and
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to assess progress made in implementing the Corridor Plan.
DelDOT staff will prepare awritten report to document their

departments, historical societies, non-profit organizations
and state and federal agencies, may request in writing that

findings and send this to the Corridor Sponsor and other

DelDOT initiate this process. This request should include

responsible agencies. DelDOT staff will encourage

documentation of the reason why the requestor believes the

corrective actions if necessary. DelDOT will also submit

roadway no longer meets the criteria for designation of

these reports to the Scenic and Historic Highways Advisory

Scenic and Historic Highways.

Board.

Chapter 5. De-designation of Scenic and Historic

Whether DelDOT initiates an _inquiry into de-
designation or a member of the public requests this inquiry,
public notice will be provided.

Highways

Isthere a de-designation process?
A Delaware Scenic and Historic Highway may be de-

designated for two reasons. first, if the corridor is
designated, but a Corridor Plan is not completed in atimely
manner; and second, if the corridor loses the qualities for

Chapter 6: Sources of Information to Assist Scenic &
Historic Highway Sponsors

General information
Information to assist Scenic and Historic Highway
sponsors will come from a multitude of sources. With

which it was designated.
Once a Scenic_and Historic Highway has been

DelDOT as the sponsor agency for the program, a Sponsor
should start by contacting the DelDOT Scenic and Historic

designated by the Secretary of Transportation, the sponsor

group hasfive years from the date of designation to complete

Highways Coordinator to receive all available program
information. DelDOT staff will provide phone consultation

an_approved Corridor Plan for the Scenic and Historic

to prospective Scenic and Historic Highway sponsors and

Highway. If a Plan is not completed and approved by this

assist with public involvement to the extent resources are

date, the Scenic and Historic Highway will be automatically

available. If funding can be secured, DelDOT will provide

de-designated as a State Scenic and Historic Highway.
The second condition that might result in de-designation

training in public involvement and other skills needed to
develop Corridor Plans.

is related to DelDOT's annual inspection of Scenic and
Historic Highways. When DelDOT's Scenic and Historic

Many other agencies and organizations will be able to
assist Sponsors as well.  Foremost among these is the

Highways Coordinator conducts an inspection and he or she

Federal Highway Administration (FHWA) through its

identifies such a substantial change in the quality, level, or

publications referenced in Chapters 2 and 3, "Byway

integrity of intrinsic qualities that it appearsthat the corridor

Beginnings. Understanding, Inventorying, and Evaluating a

no longer meets the criteria for designation, the de-

Byway's Intrinsic Qualities’ and "Community Guide to

designation process may beinitiated. This process may only

Planning & Managing a Scenic Byway" and through its

begin, however, after DelDOT has indicated its concerns to

website at www.byways.org. The publications are available

the Sponsor in written form including, if possible, a plan for

by calling FHWA's Scenic Byways Clearinghouse at 1-800-

remedial _action to restore the qualities for which the

4byways and choosing extension #2. Other publications

roadway was designated, allowing a one-year period for

available include a map of Nationa Scenic Byways and All

showing progress. DelDOT can dlow more time to

American Roads.

accomplish remedial action if necessary. If, however, no
remedial action plan is agreed upon, DelDOT will proceed

Using the same 1-800-4byways phone number and
choosing extension #5, a caller reaches the Americas

with de-designation.
The de-designation process will follow generally the

Byways Resource Center, a source of information for
developing statewide scenic _byways programs, and for

same process as the Corridor Plan review process.

byway sponsors seeking National Scenic Byway

DeDOT's Scenic and Historic Highways Coordinator will

designation. Staff at the center are assigned to specific

prepare information documenting how the corridor no longer

states, so ask for the staff person assigned to Delaware. The

meets the criteria for designation. This information will be

website includes a wealth of information for byway sponsors

reviewed by DelDOT's Director of Planning and submitted

with the opportunity to "Ask an Expert" questions and links

with his or_her recommendation to the State Scenic and

Historic  Highways Advisory Board  for  their
recommendation. The Advisory Board's recommendation

to many state scenic byway sites.
A list of the member organizations of Delaware's Scenic
and Historic Highways Advisory Board is listed in_the

will be submitted to the Secretary of Transportation for a

appendix. These groups have helped to shape the program

decision on de-designation.
In_addition to DelDOT's ability to initiate a de-

and many have expertise that will be valuable in developing
the Step 1 — Nomination Application and Step 2 — Corridor

designation inquiry, any interested party, including

Plan Application. The FHWA publications mentioned

individuals, local governments, counties, tourism

above cite the types of information likely available in state
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level organizations for resource identification, resource

generaly about June 1 of each year. DelDOT's Scenic and

protection and interpretive strategies, etc. Delaware's Office

Historic Highways Coordinator will have complete

of Tourism staff will be able to inform Scenic and Historic

information available on this funding.  The byways.org

Highway sponsors of current marketing efforts and evolving

website includes a list of activities eligible for funds, listings

of grants awarded in past years, and an application for future

themesfor future marketing that sponsors may want to use as
abasisfor interpretive efforts.
To help with your nomination and Corridor Plan efforts,

grant awards. There is a matching requirement of 20% for
the federal funds awarded.

the FHWA suggests that you consider recruiting community
leaders who have experience in planning and organizing
projects. Their expertise in grant writing, political
maneuvering, project management, conflict resolution and

Cooperative effortswith neighboring states
The nearby states of Maryland and New Jersey have

particularly active scenic byways programs and are

other related skills may prove extremely useful.
Local, state, and federal government staff can be a

interested in byway proposals that might cross state lines.
For example, the Underground Railroad, an important theme

considerable help, particularly those who work in the fields

in Delaware's history, is also being interpreted as part of

of transportation planning, resource conservation, economic

Maryland's Chesapeake Country Byway. You may wish to

development and tourism. Also colleges and state
universities are likely to have individuals who can assist the

contact the state scenic byways coordinators for these states
to discuss possible partnership opportunities. DelDOT's

Sponsor group in technical expertise (from departments of

Scenic and Historic Highways Coordinator can provide you

landscape _architecture, _architecture, planning, historic
preservation, geography, history, natural resources,

recreation planning, and government, for example).
You may also want to contact state and regional

with contact information.

chapters of professional organizations, including the
American Planning Association, and the American Society
of Landscape Architects, and environmental and
preservation organizations like Scenic America, the Nature
Conservancy, Trust for Public Land, the National Trust for
Historic Preservation and Preservation Delaware.

Remember to involve business leaders in your efforts.
These leaders may have limited time to spare, but if you use
their time well, their ideas may be critical to the success of
the overall scenic byway effort.

Eunding
The passionate efforts of committed volunteers along

with time devoted by state and local agency staff, will go a
long way toward assembling the critical mass of effort
needed to prepare at Step 1 — Nomination Application and
Step 2 — Corridor Plan. However, some level of funding will
likely be needed to complete these efforts. Creative
partnering is a good first step toward securing needed
resources, both expertise and financial. Many suggestions
are made in the previous section of this chapter. While some
of your partners may be familiar with funding sources from
government programs, others may know foundation sources
interested in collaborative and positive outcomes likely from
a scenic byway planning and implementation process. Still
others, particularly business leaders, may know of corporate
sources willing to sponsor your effort.

Once a route has received state Scenic and Historic
Highway designation as a result of approval of the Step 1 —
Nomination Application, it iseligible for federal funding for
corridor _planning from the FHWA. Federal grants are
available on a competitive basis with applications due

EXECUTIVE DEPARTMENT

DELAWARE ECONOMIC DEVELOPMENT OFFICE

Statutory Authority: 29 Delaware Code,
Section 5005(11), (29 Del.C. §5005(11))

Delaware Economic Development Office
The Delawar e Economic Development Authority
Order Adopting And Promulgating Proposed
Amendment To Regulation No. 5 — Procedures
Governing The Delaware Strategic Fund

[TITLE OF REGULATION|

Regulation No. 5 — Procedures Governing the Delaware
Strategic Fund.

ORDER ADOPTING AND PROMULGATING
AMENDMENTSTO REGULATIONS

AND NOW, this 2nd day of October, 2001, John D.
Wik, as Director of the Delaware Economic Development
Office ("DEDO") and as Chairperson of The Delaware
Economic Development Authority ("DEDA™), in accordance
with 29 Delaware Code 88 5005(11), 5029(a) and 10118(b),
for the reasons stated below enters this ORDER adopting
and promulgating the amendments to Regulation No. 5 —
"Procedures Governing the Delaware Strategic Fund” (the
"Regulation")
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NATURE OF PROCEEDINGS; SYNOPSISOF THE
SUBJECT AND SUBSTANCE OF THE
PROPOSEDAMENDMENTSTO THE REGULATION

In accordance with procedures set forth in 29 Del. C.
Ch. 11, Subch. 111 and 29 Del. C. Ch. 101, the Director of
DEDO, as Chairperson of DEDA, proposed to adopt
amendments to the existing Regulation, which governs the
administration and operation of the Delaware Strategic Fund
Program established in 29 Del. C. §8 5027 through 5029, as
amended, to reflect certain changes in the practices of The
Delaware Economic Development Authority pertaining to
the Delaware Strategic Fund Program and changes to the
Brownfield Assistance program under that statute that are
necessitated by the enactment into law of 73 Delaware Laws,
c. 183 (July 13, 2001). The proposed amendments add
certain new definitions in connection with the Brownfield
Assistance Program, incorporate the interagency due
diligence that the staff of the Delaware Economic
Development Office performs into the description of the
evaluation process for assistance, eliminate certain non-
profit activities from the list of ineligible projects in certain
programs, remove a limitation on the amount of assistance
that can be rendered with respect to certain programs and
conform the Brownfield Assistance Program terms to those
in the recently enacted 29 Dedl. C. § 5028(c).

Notice of the public hearing to consider the proposed
amendments and the text of the amendments appeared in the
September 1, 2001 issue of the Delaware Register of
Regulations, 5 Del. R.499 — 512 (September 1, 2001), and in
Delaware newspapers of general circulation on September 6,
2001 and September 10, 2001in accordance with 29 Del. C.
§10115(b). An employee of DEDO designated by the
Director of DEDO in accordance with 29 Del. C. 88
5005(10), 5053(e) and 10117(1) held the public hearing on
October 1, 2001 from 5:00 until 7:00 p.m. at the offices of
DEDO on the 10th floor of the Carvel State Office Building,
820 N. French Street, Wilmington, DE, 19801, as duly
noticed. This is the order of the Director of DEDO in his
capacity as Director and as Chairperson of DEDA adopting
the proposed amendments to the Regulation.

SUMMARY OF EVIDENCE AND INFORMATION
SUBMITTED

DEDO received no written comments in response to the
notice of the proposed amendments to the Regulation, and
no member of the public made comment on the proposed
amendments to the Regulation at the public hearing on
October 1, 2001.

FINDINGS OF FACT AND CONCLUSIONS

1. The Delaware Genera Assembly enacted certain

changes to the Brownfields Program within the Delaware
Strategic Fund in 73 Delaware Laws, c. 183 (July 13, 2001),
codified at 29 Del. C. § 5028(a)(4) and (c), that require the
amendment of the Regulation so that it conforms to the
statute governing the Delaware Strategic Fund.

2. In the process of evaluating applications for
assistance under the Delaware Strategic Fund program,
DEDO personnel have begun the practice of making
inquiries of other agencies of the State of Delaware, other
states and the United States about the applicant to verify
assertions made in the application. The proposed
amendments to the Regulation reflect this recently
developed practice.

3. Based on its experience with the Delaware Strategic
Fund Program, DEDA has determined that it should amend
certain restrictions imposed by the Regulation. Thus, the
proposed amendments to the Regulation alter the maximum
amount of certain types of assistance, broaden the uses to
which certain types of assistance may be put, eliminate
certain percentage limitations on the amount of assistance
available under various subprograms of the Delaware
Strategic Fund and eliminate the ineligibility for assistance
of certain non-profit activities and entities.

4. Certain changes and language in the Regulation
proposed in the version of the Regulation sent to the Register
of Regulations were not reproduced in the Regulation, as
published in 5 Del. R. 499 — 512, and those changes are
reflected in the text of thefinal regulation that follows.

5. The proposed amendments to the Regulation are
necessary to conform the Regulation to its underlying statute
and to reflect present DEDA practice in the administration of
the Delaware Strategic Fund Program.

6. The Director of DEDO, in his capacity as Director
and as Chairperson of DEDA, has statutory authority to
promulgate regulations pursuant to 29 Del. C. 88§ 5005(11)
and 5029(a).

DECISION AND ORDER CONCERNING
AMENDMENTSTO THE REGULATION

NOW THEREFORE, under the statutory authority and
for the reasons set forth above, the Director of DEDO, in his
capacity as Director and as Chairperson of DEDA, ORDERS
that the amendments to the Regulation be, and that they
hereby are, adopted and promulgated as set forth below. The
effective date of this Order is ten days from the date of its
publication in the Delawvare Register of Regulations, in
accordance with 29 Del. C. § 10118(g).

John D. Wik, Director, Delaware Economic Development
Office and Chairperson, The Delaware Economic
Development Authority
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TEXT OF THE REGULATION, ASAMENDED

1.0 ENABLING LEGISLATION

1.1 Pursuant to 29 Del.C. 88 5027-5029 (the “Act”), as
amended, the Delaware Strategic Fund (the “Fund”) was
established. The Fund was created to assist the Delaware
Economic Development Office (the “Office”) through The
Delaware Economic  Development  Authority  (the
“Authority”) with efficiently administering financing
programs as well as with developing new programsto retain,
attract and expand Delaware employment. Section 5029(a)
of the Act directs the Authority to draft rules and regulations
pertaining to Fund eligibility. The following regulations (the
“Regulations’) have been adopted by the Authority pursuant
to the foregoing provision of the Act. 29 Del.C. § 5005(11)
also gives the Director of the Office general power to
promul gate rules and regulations governing the Office.

2.0 PURPOSE

2.1 The purpose of these Regulations is to establish
criteria for the administration of the Fund. The Regulations
contain procedures governing the process for applying to the
Authority for economic assistance under the Fund, pre-
closing and post-closing procedures and criteria for the
Authority’s approval or disapproval of an application for
economic assistance under the Fund.

3.0 DEFINITIONS

Unless otherwise indicated below, all capitalized terms
used herein shall have the meaning ascribed to such termsin
29 Del.C. §5052.

The terms defined in 1.0 of this Regulation shall have
the meanings ascribed to such termstherein.

The following words and terms, unless the context
clearly indicates a different meaning, shall have the
following respective meanings:

“Application” means an application made to the
Authority on such form or forms, together with all relevant
attachments, as the Authority may, in its sole discretion,
require in connection with administration of the Fund.

“Applicant” means any person, including individuals,
firms, partnerships, associations, societies, trusts, public or
private corporations, not for profit corporations or other
legal entities, including public or governmental bodies as
well as natural persons for which a Project is undertaken or
proposed to be undertaken.

“Award” shall have the meaning ascribed to such term
in 18.0 hereof.

“Brownfield” means any vacant, abandoned or
underutilized real property, the development or
redevelopment of which may be hindered by the reasonably
held belief that the real property may be environmentally
contaminated.

“Brownfield Assistance’

shall have the meaning

ascribed to such term in 19.0 hereof.

“Certified Brownfield” means a Brownfield that the
Secretary of the Department of Natural Resources and
Environmental Control has certified as a Brownfield

pursuant to the regulations promulgated under 7 Del.C.

9104(b)(2)p.
Chairman “Chairperson” means the Chaifman

Chairperson of the Authority.

“Council” means the Council on Development Finance
created by 29 Del. C. 85007.

“Development Assistance” shal have the meaning
ascribed to such termin 15.0 hereof.

“Eligible Project” shall have the meaning ascribed to
such termin 19.0 hereof.

“Final Approval” means the final approval of an
Application by the Shai+man Chairperson.

“Financial Assistance” shal have the meaning
ascribed to such termin 17.0 hereof.

“Gll Loan” shall have the meaning ascribed to such
term in 11.0 hereof.

“Green Industries Initiative” means the program
created by the memorandum of understanding between the
Delaware Development Office, predecessor in interest to the
Belaware—Econemic—Develepment  Office, and  the
Department of Natural Resources and Environmental
Control dated December 2, 1991.

“Loan” shall have the meaning ascribed to such termin
10.0 hereof.

“Participation” shall have the meaning ascribed to
such termin 9.0 hereof.

“Program” shal have the meaning ascribed to such
term in 18.0 hereof.

“Relocation Assistance” shall
ascribed to such termin 16.0 hereof.

“SBIR” shall have the meaning ascribed to such termin
18.0 hereof.

have the meaning

4.0 FEES
4.1 Application Fees
4.1.1 A non-refundable fee of two hundred fifty
dollars ($250) shall accompany every Application before
such Application shall be considered by the Authority. The
fee shall be in the form of a check made payable to “The
Delaware Economic Development Authority.”
4.2 Closing Fees
4.2.1 For loans or participations in any amount up
to and including one hundred thousand dollars ($100,000), a
fee of one half percent (.5%) of the loaned amount shall be
paid at closing.
4.2.2 For loans or participations excess of one
hundred thousand dollars ($100,000) up to and including
two hundred twenty five thousand dollars ($225,000), a fee
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of one percent (1%) of the loaned amount shall be paid at
closing.

4.2.3 For loans or participations in excess of two
hundred twenty five thousand dollars ($225,000), a fee of
one and one half percent (1.5%) of the loaned amount shall
be paid at closing.

4.2.4 The Application fee shall be credited toward
the closing fee required to be paid under 4.2. In no event
shall the closing fee and the Application fee total less than
two hundred fifty dollars ($250).

4.3 Post Closing Fees

4.3.1 Any feesor costsincurred by the Authority in
connection with executing a document or granting a consent
or waiver related to a Project after closing, including,
without limitation, attorney fees, shal be paid by the
Applicant.

4.3.2 Any fees or costs incurred by the Authority
for modifying or restructuring payment terms for financial
assistance after closing, shall be paid by the Applicant.

4.3.3 Closing documentation for all Projects shall
contain the Applicant’s covenant to pay the fees and costs
described in 4.3.1 and 4.3.2.

4.4 Waiver of Fees

441 The foregoing fees shall, unless otherwise
waived by the Authority in its sole discretion, be paid with
respect to all financial assistance granted by the Authority.

5.0 LOAN TERMS
5.1 Interest Rate

5.1.1 Theinterest rate on adirect loan with aterm
up to and including one hundred twenty (120) months shall
be sixty percent (60%) of the prime rate published in The
Wall Street Journal.

5.1.2 Theinterest rate on adirect loan with aterm
of more than one hundred twenty (120) months shall be
seventy percent (70%) of the prime rate published in The
Wall Street Journal.

5.1.3 Theinterest rate on a participation loan with a
term up to and including one hundred twenty (120) months
shall be sixty percent (60%) of the participating bank’s
commercial rate.

5.1.4 Theinterest rate on a participation loan with a
term of more than one hundred twenty (120) months shall be
seventy percent (70%) of the participating bank’s
commercial rate.

5.2 Maturity

5.21 Loans for which the proceeds are used for
working capital purposes shall not have a maturity of greater
than five (5) years.

5.2.2 Loans for which the proceeds are used for
purposes other than working capital and the purchase or
renovation of real estate shall not have a maturity of greater
than ten (10) years.

5.2.3 Loans for which the proceeds are used to

purchase or renovate real estate shall not have a maturity
greater than twenty (20) years.
5.3 Repayment

5.3.1 Loans will be amortized and repaid to the
Authority on a monthly basis. Any amortization of Loan
repayment other than monthly principa and interest shall be
at the sole discretion of the Authority.

5.3.2 Participations will be amortized to mirror
those of the financia institution from which the Participation
was purchased.

6.0 APPLICATION PROCEDURE

6.1 Before submitting an Application, the Applicant
should consult with the Authority to determine if the Project
iseligible for consideration.

6.2 To apply for financial assistance, an Applicant must
submit a completed Application concerning the Project to
the Authority for review, together with the non-refundable
Application fee. No application will be reviewed by the
Authority until it is complete to the satisfaction of the
Authority.

6.3 Applicants may obtain Application forms by
contacting the Director of Financia Programs, Delaware
Economic Development Office, 99 Kings Highway, Dover,
DE 19901. Phone (302) 739-4271 / Fax (302) 739-5749.

7.0 EVALUATION PROCESS

7.1 When an Application is complete to the satisfaction
of the Authority, the Authority will evaluate the Project,
which evaluation may be based on the following:

7.1.1 Visitation to the Applicant’'s place of
business, which may take place prior to the Application as a
part of the meeting to determinedligibility.

7.1.2 Analysis of historical and projected financial
statements and a comparison to industry peers.

7.1.3 An independent industry study (using source
material such as RMA Annual Statement Studies),
comparing the Applicant’s projections to the study, and
considering the short term and long term outlook for the
industry.

7.1.4 Contact with the Applicant’s customers to
ascertain the quality of the product or service provided, the
competitiveness of the pricing, reliability and timelines of
delivery, length of the relationship, likelihood of the
relationship being continued, and customer’ s opinions of the
Applicant’s management.

7.1.5 Contact with the Applicant’s suppliers to
ascertain the length of the relationship, the amount of credit
extended, the amount of purchases, payment history, the
likelihood of the relationship being continued, and possibly
an opinion of Applicant’s management.

7.1.6 Contact with the Applicant’'s bank(s) to
ascertain credit history and obtain an opinion of the
Applicant’s management.
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7.1.7 An analysis of collatera available to secure
any requested financing as to adequacy of amount, quality,
condition, and marketability.

7.1.8 Independent credit investigations of the
Applicant and its principals, which may include judgment
and lien searches.

7.1.9 Independent inquiries about the Applicant
and its principals with other agencies of the State, other
states, or the United States.

7.2 After completing the evaluation, a determination
shall be made regarding the merits of the request, the
adequacy of the collateral available to secure the requested
financing, if applicable, and, if applicable, the likelihood of
repayment.

7.3 If a positive determination is made, the requested
financing will be presented to the Chairman Chairperson for
preliminary approval.

8.0 APPROVAL PROCESS

8.1 The Authority shall useits reasonable best effortsto
complete its review of the Application and to forward the
Application to the Chatrman Chairperson for preliminary
approval or disapproval within sixty (60) days from the date
it deems an Application complete.

8.2 Upon preliminary approval by the Chairman
Chairperson, an Application shall be submitted to the
Council for review, and the Council shal make a
recommendation with respect to the Application.

8.3 If the Chairman Chairperson of the Authority
determines that a Project has substantial economic
development content, is in the public interest, and that the
Authority’s financia support would represent a prudent use
of State funds, consistent with the Act, then the Chairman
Chairperson may recommend financial assistance for such
Project to the Council which exceeds any dollar limitations,
conditions to, or restrictions on, assistance contained in these
Regulations.

84 Upon recommendation by the Council, the
Application shall be submitted to the Shairman Chairperson
for consideration and final approval or disapproval.

8.5 Fina Approval shall constitute official action onthe
part of the Authority demonstrating its intent to adopt a
resolution authorizing the issuance of the requested financial
assistance. Final Approval will be binding on the Authority
provided, however, that the Authority may withdraw Final
Approval at any time prior to the Slesing-Bate disbursement
of financial assistance, if it determines that (1) the
Applicant’s circumstances have changed adversely since the
date of Final Approval or since completion of the
Application, if such adverse change did not come to the
Authority’s attention prior to Final Approva or (2) the
Application contained a statement that was materially false
or failed to include information necessary to prevent the
Application from being materially false.

8.6 Final Approval will be effective for a period not to
exceed one (1) year, and all funds committed for a Project
must be completely dispersed by the Authority within that
time. The Authority, in its sole discretion, may make
limitations or grant extensions with respect to this one-year
period.

8.7 The Applicant shall be issued a commitment |etter
outlining the terms and conditions of the Final Approval.
When the commitment letter has been accepted by the
Applicant and returned to the Authority together with any
required fees, and all required documentation is prepared in
form and content satisfactory to the Authority, a closing is
scheduled and financial assistance is made available to the
Applicant.

9.0 PARTICIPATION LOAN PROGRAM
9.1 Program Description

9.1.1 The Authority is empowered to purchase
participations from financial institutions that are approved
by the Authority (a*“Participation”). A Participation shal be
no more than thirty percent (30%) of the eligible bank debt
with respect to a Project. The Authority may, in its sole
discretion, limit the amount of its Participation in any Project
to any amount less than thirty percent (30%).

9.1.2 The maximum amount of a Participation
ordinarily shall be four hundred fifty thousand dollars
($450,000), and the minimum amount shall be thirty
thousand dollars ($30,000).

9.1.3 Proceeds of Participations can be used for
any Project, subject to 9.2.2 below.

9.1.4 The maximum term of a Participation shall be
twenty (20) years and the minimum term shall be two (2)
years. The actua term will be based on usage of the
proceeds and will mirror the term of the underlying loan.

9.2 Eligibility Standards

9.2.1 To be dligible for a Participation, a Project
should serve a public purpose by maintaining or expanding
full-time employment in the State, maintaining or
diversifying business and industry in the State, and/or
maintaining or increasing its tax base. Also, the Applicant
must be able to demonstrate to the satisfaction of the
Authority that financial assistance from the State is
necessary to effectuate the outcome of the Project.

9.2.2 The following projects do not qualify for a
Participation:

9.2.2.1 Private speculative real estate ventures,

9.2.2.2 Projects which do not attract or retain
employment opportunities;

9.2.2.3 Restaurants and professiona office

buildings;
9.2.2.4 Refinancing of existing debt; and,
9.2.25 Funding projects located outside the
State. and
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9.3 Project Approval Standards
9.3.1 Findings. - As a precondition to approving a

Participation, the Authority shall make the findings and
determinations required by 29 Del. C. 85055 with respect to
the Applicant and the Project. The Authority shall apply the
following standards, where applicable, in making such
findings and determinations:

9.3.1.1 Employment Standard. - The Authority
will review information concerning the Applicant as
submitted in an Application or as otherwise available to the
Authority through independent investigation. Asacondition
precedent to purchasing a Participation, the Authority shall
determine that the Applicant intends to maintain and/or is
capable of maintaining or providing gainful employment
within the State. The standards to be considered by the
Authority will include, but not be limited to, the number of
permanent, quality, full-time jobs created or retained as a
result of the Project, the wage scale applicable to persons to
be employed as a result of the Project, the economic
situation in the State at the time of filing of the Application,
the effect of the Project on the tax base of the State or of the
county or municipality in which the Project is to be located,
and the expected impact that the Project will have on the
development of new or expanded economic activity within
the State.

9.3.1.2 Abandonment Standard. - When
applying the “employment standard” set forth in 9.3.1.1.
above, the Authority shall take into consideration whether
the Project will cause or result in unnecessary abandonment
of an existing facility elsewhere in the State by the
Applicant. The Authority, in its sole discretion, may
disapprove a Participation for a Project involving relocation
within the State if the relocation will result in ajob loss and/
or hardship for existing employees or abandonment.

9.3.1.3 Capability Standard; Adherence to
Law. In determining whether the Project will assist in
creating or retaining “direct, permanent, quality full-time
jobs’ in the State, the Applicant shall demonstrate to the
Authority that the Applicant, operator or principal user
thereof has the capability to operate and maintain such
Project efficiently and that the Applicant has not been
convicted of a major_labor law violation or of a violation
involving moral turpitude by any agency or court of the
federal government or agency or court of any state in the 2-
year period immediately prior to the approval of the
Applicant’s Application. In this regard, the Authority may,
in its sole discretion, rely on a sworn affidavit of the
Applicant or an officer of the Applicant or an opinion of
counsel of the Applicant to such effect. If an Applicant has
been convicted of such aviolation, the Authority, in its sole

FINAL REGULATIONS

discretion, may decline to consider the Application. If
requested by the Authority, similar proof shall be obtained
from any operator or principal user of the Project.

9.3.1.4 Prior Lending Commitment. - Prior to
Final Approval the Applicant must provide a written
commitment from a bank or other recognized lending
institution evidencing its commitment to lend to the
Applicant the required portion of the bank debt necessary to
complete the proposed Project.

9.3.2 Collateral Provisions. - The Participation
shall be collateralized to the satisfaction of the Authority
which shall use standard underwriting procedures to
determine such collateralization. In the case of a privately
held company, personal guarantees from active owners
(whose ownership is 20% or greater) will normaly be
required.

9.3.3 Mandatory Provisionsin Closing Documents
- The closing documents for a Participation shall statethat, if
applicable, the participating financial institution will provide
evidence to the Authority that the Applicant maintains
property insurance policies on any collateral. The Authority
shall be listed as loss payee, as its interests may appear, and
the participating financial institution will provide evidence
to the Authority that the Applicant maintains public liability
insurance naming the Authority as an additional insured, as
its interests may appear.

9.34 Post-Loan Period - Annual Reporting. -
Unless waived or amended by the Authority in its sole
discretion, the Applicant shall, for a period of five (5) years
following the funding of a Participation, submit to the
Authority, on an annual basis, financial statementsin aform
acceptable to the Authority, a progress report on the status of
the Project, including, but not limited to, the number of
permanent, quality, full-time jobs created or saved as aresult
of the Project and the wage scale applicable to such persons,
any economic impact of the funding (such as sales, costs,
etc.) and any other information required by the Authority.
Each Applicant shall report to the Authority no later than
August 31 of each of the years for which the report is
required.

10.0 DIRECT LOAN PROGRAM
10.1 Program Description

10.1.1 The Authority is empowered to make direct
loans to Applicants (a“Loan”). Fhemaximum-ameunt-ofa
l:e_ a-shak-be-thirty pe ee.n H(30%;)-of EI'.E elg S,E_|SEI_I|E aent
”.'“ |e_5|ae,e|_t E_e a-Project F'.e At E.”% Fdy;H Hs-sole
ameuntlessthanthirty-pereent-{30%)-

10.1.2 The maximum amount of a Loan ordinarily
shall be four hundred fifty thousand dollars ($450,000), and
the minimum amount shall be thirty thousand dollars
($30,000).

10.1.3 Proceeds of a Loan can be used for, but are
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not limited to, the acquisition of land, buildings, machinery
and equipment, the expansion of an existing building, or the
renovation of machinery, equipment, and buildings.
Proceeds can also be used to augment working capital.
10.1.4 The maximum term of a Loan shall be
twenty (20) years and the minimum term shall be two (2)
years. Theactual term of the Loan will be based on usage of
the proceeds.
10.2 Eligibility Standards
10.2.1 To be €igible for a Loan, a Project should
serve a public purpose by maintaining or expanding
employment in the State, by maintaining or diversifying
business and industry in the State, and/or by maintaining or
increasing its tax base. Also, the Applicant must be able to
demonstrate to the satisfaction of the Authority that financial
assistance from the State is necessary to effectuate the
outcome of the Project.
10.2.2 The following projects do not qualify for a
Loan:
10221 Private speculative real estate
ventures,
10.2.2.2 Projects which do not attract or retain
employment opportunities;
10.2.2.3 Restaurants and professional office

buildings;
10.2.2.4 Refinancing of existing debt; and,
10.2.2.5 Funding projects located outside the
State. and

10.3 Project Approva Standards
10.3.1 Findings. - As a precondition to approving

a Loan, the Authority shall make the findings and
determinations required by 29 Del.C. § 5055 with respect to
the Applicant and the Project. The Authority shall apply the
following standards, where applicable, in making such
findings and determinations:

10.3.1.1 Employment Standard. - The
Authority will review information concerning the Applicant
as submitted in an Application or as otherwise available to
the Authority through independent investigation. As a
condition precedent to making a Loan, the Authority shall
determine that the Applicant intends to maintain and/or is
capable of maintaining or providing gainful employment
within the State. The standards to be considered by the
Authority will include, but not be limited to, the number of
permanent, quality, full-time jobs created or retained as a
result of the Project, the wage scale applicable to persons to
be employed as a result of the Project, the economic
Situation in the State at the time of filing of the Application,
the effect of the Project on the tax base of the State or of the

county or municipality in which the Project is to be located,
and the expected impact that the Project will have on the
development of new or expanded economic activity within
the State.

10.3.1.2 Abandonment Standard. - When
applying the “employment standard” set forth in 10.3.1.1.
above, the Authority shall take into consideration whether
the Project will cause or result in unnecessary abandonment
of an existing facility elsewhere in the State by the
Applicant. The Authority, in its sole discretion, may
disapprove a Loan in a Project involving relocation within
the State if the relocation will result in a job loss and/or
hardship for existing employees or abandonment.

10.3.1.3 Capability Standard; Adherence to
Law. In determining whether the Project will assist in
creating or retaining “direct, permanent, quality full-time
jobs’ in the State, the Applicant shall demonstrate to the
Authority that the Applicant, operator or principal user
thereof has the capability to operate and maintain such
Project efficiently and that the Applicant has not been
convicted of a major labor law violation or of a violation
involving moral turpitude by any agency or court of the
federal government or agency or court of any state in the 2-
year period immediately prior to the approval of the
Applicant’s Application. In this regard, the Authority may,
in itsdiscretion, rely on asworn affidavit of the Applicant or
an officer of the Applicant or an opinion of counsel of the
Applicant to such effect. If an Applicant has been convicted
of such aviolation, the Authority, in its sole discretion, may
decline to consider the Application. If requested by the
Authority, similar proof shall be obtained from any operator
or principal user of the Project.

completethe propesed-Project:

10.3.2 Collateral Provisions. - The Loan shall be
collateralized to the satisfaction of the Authority which shall
use standard underwriting procedures to determine such
collateralization. In the case of a privately held company,
personal guarantees from active owners (whose ownership is
20% or greater) will normally be required.

10.3.3 Mandatory Provisions in Closing
Documents. - The closing documents for a Loan shall state
that, if applicable, the Applicant will provide evidence to the
Authority that the Applicant maintains property insurance
policies on any collateral with the Authority listed as loss
payee, as its interests may appear, and public liability
insurance policies with the Authority listed as an additional
insured, asits interests may appear.

10.3.4 Post-Loan Period - Annua Reporting. -
Unless waived or amended by the Authority in its sole
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discretion, the Applicant shall, for a period of five (5) years
following the funding of aLoan, submit to the Authority, on
an annual basis, financial statements in aform acceptable to
the Authority, a progress report on the status of the Project,
including, but not limited to, the number of permanent,
quality, full-time jobs created or saved as a result of the
Project and the wage scale applicable to such persons, any
economic impact of the funding (such as sales, costs, etc.)
and any other information required by the Authority. Each
Applicant shall report to the Authority no later than August
31 of each of the years for which the report is required.

11.0 GREEN INDUSTRIES LOAN PROGRAM
11.1 Program Description

11.1.1 The Authority is empowered to make loans
to Applicants who have been approved for digibility under
the Green Industries Initiative (a “Gll Loan”). The
maximum amount of a GlI Loan by the Authority shall be
thirty percent (30%) of the eligible bank debt with respect to
aProject. The Authority may, in its sole discretion, limit the
amount of its GII Loan in any Project to any amount less
than thirty percent (30%).

11.1.2 The maximum amount of a Gll Loan
ordinarily shall be four hundred fifty thousand dollars
($450,000), and the minimum amount shall be thirty
thousand dollars ($30,000).

11.1.3 Proceeds of a GIl Loan can be used for
projects including, but not limited to, the acquisition of land,
buildings, machinery and equipment, the expansion of an
existing building, or the renovation of machinery,
equipment, and buildings. Proceeds can also be used to
augment working capital. Proceeds shall not be used for
vehicles or other equipment that may be classified as “rolling
stock.”

11.1.4 The maximum term of a Gll Loan shal be
twenty (20) years and the minimum term shall be two (2)
years. The actual term of the GII Loan will be based on
usage of the proceeds.

1115 GIl Loans may also be made through
Participations. The term of a Gl Participation will mirror
the underlying loan from the financial institution.

11.2 Eligibility Standards

11.2.1 To be eligible for a GlIl Loan, a Project
should serve a public purpose by demonstrating the
reduction, abatement, or prevention of pollution of the
state’s environment or protecting its natural resources.

11.2.2 The following projects do not qualify for a
Gll Loan:

11.2.2.1 Projects for which the Applicant has
not been approved for the Green Industries Initiative;
11.2.2.2 Projects which do not demonstrate the
reduction, abatement, or prevention of pollution of the
State’s environment or the protection of its natural resources,
11.2.2.3 Refinancing of existing debt;

11.2.2.4 Speculative ventures;

11.2.2.5 Funding projects located outside the
State; and

11.2.2.6 Private, non-profit activities.

11.3 Project Approva Standards
11.3.1 Findings. - Asaprecondition to approving a

Gll Loan, the Authority shal make the findings and
determinations required by 29 Del. C. 85055 with respect to
the Applicant and the Project. The Authority shall apply the
following standards, where applicable, in making such
findings and determinations:

11.3.1.1 Pollution Control Standard. - The
Authority will review information concerning the Applicant
as submitted in an Application or as otherwise available to
the Authority through independent investigation. As a
condition precedent to making a Gll Loan, the Authority
shall determine that the Applicant intends to maintain and/or
is capable of maintaining or providing for the control,
abatement, or prevention of land, water, or general
environmental pollution within the State. The standards to
be considered by the Authority will include, but not be
limited to, the environmental situation in the State at the time
of filing of the Application, the effect of the Project on the
State or of the county or municipality in which the Project is
to be located, and the expected impact that the Project will
have on the development of new or expanded economic
activity within the State.

11.3.1.2 Abandonment Standard. - When
applying the “Pollution Control Standard” set forth in
11.3.1.1 above, the Authority shall take into consideration
whether the Project will cause or result in unnecessary
abandonment of an existing facility elsewhere in the State by
the Applicant. The Authority, in its sole discretion, may
disapprove a Gll Loan in a Project involving relocation
within the State if the relocation will result in ajob loss and/
or hardship for existing employees or abandonment.

11.3.1.3 Capability Standard; Adherence to
Law. In determining whether the Project will assist in the
reduction, abatement, or prevention of pollution of the
State’s environment or whether it will protect the State's
natural resources, the Applicant shall demonstrate to the
Authority that the Applicant, operator or principal user
thereof has the capability to operate and maintain such
Project efficiently and that the Applicant has not been
convicted of a major labor law violation or of a violation
involving moral turpitude by any agency or court of the
federal government or agency or court of any state in the 2-
year period immediately prior to the approval of the
Applicant’s Application. In this regard, the Authority may,
in itsdiscretion, rely on asworn affidavit of the Applicant or
an officer of the Applicant or an opinion of counsel of the
Applicant to such effect. If an Applicant has been convicted
of such aviolation, the Authority, in its sole discretion, may
decline to consider the Application. If requested by the
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Authority, similar proof shall be obtained from any operator
or principa user of the Project.

11.3.1.4 Prior Lending Commitment. —Prior to
Final Approval the Applicant must provide a written
commitment from a bank or other recognized lending
institution evidencing its commitment to lend to the
Applicant the required portion of the bank debt necessary to
complete the proposed Project.

11.3.2 Collatera Provisions. - The Gl Loan shall
be collateralized to the satisfaction of the Authority which
shall use standard underwriting procedures to determine
such collateralization. In the case of a privately held
company, persona guarantees from active owners (whose
ownership is 20% or greater) will normally be required.

11.3.3 Mandatory Provisons in Closing
Documents. - The closing documents for a Gll Loan shall
state that, if applicable, the Applicant will provide evidence
to the Authority that the Applicant maintains property
insurance policies on any collateral with the Authority listed
as loss payee, as its interests may appear, as well as public
liability policies with the Authority listed as additional
insured, as its interests may appear.

11.3.4 Post-Loan Period - Annua Reporting. -
Unless waived or amended by the Authority in its sole
discretion, the Applicant shall, for a period of five (5) years
following the funding of aGlIl Loan, submit to the Authority,
on an annual basis, financial statementsin aform acceptable
to the Authority, a progress report on the status of the
Project, including, but not limited to, the number of
permanent, quality, full-time jobs created or saved as aresult
of the Project and the wage scale applicable to such persons,
any economic impact of the funding (such as sades, costs,
etc.) and any other information required by the Authority.
Each Applicant shall report to the Authority no later than
August 31 of each of the years for which the report is
required.

12.0 RESERVED FOR FUTURE USE.
13.0 RESERVED FOR FUTURE USE.
14.0 RESERVED FOR FUTURE USE.

15.0 DEVELOPMENT INCENTIVE ASSISTANCE
15.1 Program Description
15.1.1 The Authority is empowered to make
financial assistance in the form of grants to Applicants
(“Development Assistance’). Fhe—maximum—ameount—of

roritvchatt be thi

than-thirtypereent{30%)-

15.1.2 The maximum amount of

Development

Assistance with respect to a Project ordinarily shall be four
hundred fifty thousand dollars ($450,000), and the minimum
amount shall be thirty thousand dollars ($30,000).
15.2 Eligibility Standards

15.2.1 To be eligible for Development Assistance,
a Project should serve a public purpose by maintaining or
expanding employment in the State, maintaining or
diversifying business and industry in the State, and/or
maintaining or increasing its tax base. Development
Assistance may be used for the following activities: the
acquisition of land, buildings, machinery and equipment, the
expansion of an existing building, or the renovation or
reconstruction of machinery, equipment, and buildings.

i teed o it _

15.2.2 The following projects do not qualify for
Development Assistance:
15221  Private speculative real estate
ventures;
15.2.2.2 Projects which do not attract or retain
employment opportunities;
15.2.2.3 Restaurants and professiona office

buildings;

15.2.2.4 Refinancing of existing debt; and
15.2.2.5 Funding projects located outside the

15.3 Project Approva Standards

15.3.1 Findings. - As a precondition to approving
Development Assistance, the Authority shall make the
findings and determinations required by 29 Del. C. § 5055
with respect to the Applicant and the Project. The Authority
shall apply the following standards, where applicable, in

making such findings and determinations:
15311 Employment Standard. - The
Authority will review information concerning the Applicant
as submitted in an Application or as otherwise available to
the Authority through independent investigation. As a
condition precedent to making Development Assistance, the
Authority shall determine that the Applicant intends to
maintain and/or is capable of maintaining or providing
gainful employment within the State. The standards to be
considered by the Authority will include, but not be limited
to, the number of permanent, quality, full-time jobs created
or retained as a result of the Project, the wage scale
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applicable to persons to be employed as a result of the
Project, the economic situation in the State at the time of
filing of the Application, the effect of the Project on the tax
base of the State or of the county or municipality in which
the Project is to be located, and the expected impact that the
Project will have on the development of new or expanded
economic activity within the State.

153.1.2 Abandonment Standard. - When
applying the “employment standard” set forth in 15.3.1.1
above, the Authority shall take into consideration whether
the Project will cause or result in unnecessary abandonment
of an existing facility elsewhere in the State by the
Applicant. The Authority, in its sole discretion, may
disapprove Development Assistance for a Project involving
relocation within the State if the relocation will result in a
job loss and/or hardship for existing employees or
abandonment.

15.3.1.3 Capability Standard; Adherence to
Law. - In determining whether the Project will assist in
creating or retaining “direct, permanent, quality full-time
jobs’ in the State, the Applicant shall demonstrate to the
Authority that the Applicant, operator or principal user
thereof has the capability to operate and maintain such
Project efficiently and that the Applicant has not been
convicted of a major labor law violation or of a violation
involving moral turpitude by any agency or court of the
federal government or agency or court of any state in the 2-
year period immediately prior to the approval of the
Applicant’s Application. In this regard, the Authority may,
in itsdiscretion, rely on asworn affidavit of the Applicant or
an officer of the Applicant or an opinion of counsel of the
Applicant to such effect. If an Applicant has been convicted
of such aviolation, the Authority, in its sole discretion, may
decline to consider the Application. If reguested by the
Authority, similar proof shall be obtained from any operator
or principa user of the Project.

15314 Business Standard. — In making
findings and determinations with respect to the capital
investment in a Project, the Authority will consider capital
investment made and to be made in the proposed Project. If
the Project involves an Agricultural Business or a
Commercial Business, asthose terms are defined in the Act,
the Project must require a capital investment of at least ten
thousand dollars ($10,000), which funds, including the
amount of Development Assistance will be available or

exnended on the date that the Authontv provi d&s such du%mg

“capital investment” shall be applied in accordance with
generally accepted accounting principles.

15.3.1.5 Operator and User Standard. - An
Applicant shall, if requested by the Authority or required in
the Application, submit such information as is reguested or
required for each proposed operator or principal user of the
Project. The Authority shall apply the same standards with
respect to the operators and principa users of the Project as
are applied to the Applicants, unless there is good reason,
established by the Applicant, to make the findings and
determinations with respect to the Applicant alone. The
financia strength of the Applicant and capacity to manage or
operate the Project, among other considerations, may be the
basis for omitting such findings and determinations with
respect to the operators or principal users.

15.3.2 Clawback Provision. - The Authority shall
determine, in its sole discretion, appropriate clawback
provisions for each Applicant_under which the Applicant
may be required to repay some or all of the Development
Assistance granted under thissection 15.

15.3.3 Post-Grant Period - Annua Reporting -
Unless waived or amended by the Authority in its sole
discretion, the Applicant shall, for a period of five (5) years
following the award of Development Assistance under the
Program, submit to the Authority, on an annual basis,
financia statements in aform acceptable to the Authority, a
progress report on the status of the Project, including, but not
limited to, the number of permanent, quality, full-time jobs
created or saved asaresult of the Project and the wage scale
applicable to such persons, any economic impact of the
funding (such as sales, costs, etc.) and any other information
required by the Authority. Each Applicant shall report to the
Authority no later than August 31 of each of the years for
which thereport is required.

16.0 RELOCATION ASSISTANCE
16.1 Program Description
16.1.1 The Authority is empowered to provide
financial assistance to businesses to offset some of the
expenses associated with physically relocating personnel
and/or equipment related to the establishment of their
Delaware operatlon * Relocatlon Assistance”). Releeaﬁen

16.1.2 The maximum amount of Relocation

Assistance ordinarily shall be assistanee-with—respect-te—a

Preject—shalbefive-hundredfour hundred fifty thousand
dollars—{$500:000} ($450,000),_and the minimum amount

shall be thirty thousand dollars ($30,000).
16.2 Eligibility Standards
16.2.1 To be eligible for Relocation Assistance, a
Project must serve a public purpose by creating new
employment in the State, and should be from targeted
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industries  which include manufacturers, wholesalers,
laboratories, data processing, engineering, financial services
(except banks subject to bank franchise tax), or
administration and/or provide aminimum of 25 new jobs by
either transferring out-of-state employees to new residences
in the State or by attracting new employeesfor the Delaware
operation.
16.2.1.1 The following criteria are used to
determine eligibility:
16.2.1.1.1 A company not presently in the
State relocates to the State.
16.2.1.1.2 A distinct division, subsidiary,
or company with an existing Delaware presence that
relocates additional operations to the State.
16.2.1.1.3 A significant expansion of an
existing Delaware operation by relocating new and distinct
operations not currently being done in the State, but
previously done out-of-state that:
16.2.1.1.3.1 increases permanent full-
time employment over their current Delaware base;
16.2.1.1.3.2 demonstrates that new
and distinct operations being relocated are added to the
existing Delaware operation.
16.2.1.1.4 The assistance provided should
be acritical element in the relocation decision.
16.2.2 Applicant for Relocation Assistance shall
provide for substantiation of eligibility before funding of a
Project will occur.
16.2.2.1 The following criteria are used to
determine substantiation:
16.2.2.1.1 Machinery & Equipment - The
Applicant must provide actual receipts of expenses
associated with the physical relocation and installation of
equipment from a previous location to the State. (The
purchase and installation of new equipment is not eligible).
16.22.1.2 Personnel - The Applicant
shall provide evidence of the physical relocation of those
employees which have moved and established a new
residencein the State.
16.3 Project Approva Standards
16.3.1 Findings. - As a precondition to approving
Relocation Assistance, the Authority shall make the findings
and determinations required by 29 Del.C. 85055 with
respect to the Applicant and the Project. The Authority shall
apply the following standards, where applicable, in making
such findings and determinations:
16.3.1.1 Employment Standard. - The
Authority will review information concerning the Applicant
as submitted in an Application or as otherwise available to
the Authority through independent investigation. As a
condition precedent to making Relocation Assistance, the
Authority shall determine that the Applicant intends to
maintain and/or is capable of maintaining or providing
gainful employment within the State. The standards to be

considered by the Authority will include, but not be limited
to, the number of permanent, quality, full-time jobs created
or retained as a result of the Project, the wage scale
applicable to persons to be employed as a result of the
Project, the economic situation in the State at the time of
filing of the Application, the effect of the Project on the tax
base of the State or of the county or municipality in which
the Project is to be located, and the expected impact that the
Project will have on the development of new or expanded
economic activity within the State.

16.3.1.2 Capability Standard; Adherence to
Law. - In determining whether the Project will assist in
creating or retaining “direct, permanent, quality full-time
jobs’ in the State, the Applicant shall demonstrate to the
Authority that the Applicant, operator or principal user
thereof has the capability to operate and maintain such
Project efficiently and that the Applicant has not been
convicted of a major labor law violation or of a violation
involving moral turpitude_by any agency or court of the
federal government or agency or court of any state in the 2-
year period immediately prior to the approval of the
Applicant’s Application. In this regard, the Authority may,
in itsdiscretion, rely on asworn affidavit of the Applicant or
an officer of the Applicant or an opinion of counsel of the
Applicant to such effect. If an Applicant has been convicted
of such aviolation, the Authority, in its sole discretion, may
decline to consider the Application. If requested by the
Authority, ssimilar proof shall be obtained from any operator
or principal user of the Project.

16.3.1.3 Business Standard. — In making
findings and determinations with respect to the capita
investment in a Project, the Authority will consider capital
investment made and to be made in the proposed Project. If
the Project involves an Agricultural Business or a
Commercial Business, as those terms are defined in the Act,
the Project must require a capital investment of at least ten
thousand dollars ($10,000), which funds, including the
amount of Relocation Assistance will be available or

exnended on the date that the Authorltv provi des such du%mg

#e%b&#dmgs—and!ekequmem—m—the—&ate The term
“capital investment” shall be applied in accordance with

generally accepted accounting principles.

16.3.1.4 Operator and User Standard. - An
Applicant shall, if requested by the Authority or required in
the Application, submit such information as is reguested or
required for each proposed operator or principal user of the
Project. The Authority shall apply the same standards with
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respect to the operators and principal users of the Project as
are applied to Applicants, unless there is good reason,
established by the Applicant, to make the findings and
determinations with respect to the Applicant alone. The
financial strength of the Applicant and his capacity to
manage or operate the Project, among other considerations,
may be the basis for omitting such findings and
determinations with respect to the operators or principal
users.

16.3.2 Clawback Provision. - The Authority shall
determine, in its sole discretion, appropriate clawback
provisions for each Applicant_under which the Applicant
may be required to repay some or al of the Relocation
Assistance granted under this section 16.

16.3.3 Post-Grant Period - Annual Reporting. -
Unless waived or amended by the Authority in its sole
discretion, the Applicant shall, for a period of five (5) years
following the award of Relocation Assistance, submit to the
Authority, on an annual basis, financial statementsin aform
acceptable to the Authority, a progress report on the status of
the Project, including, but not limited to, the number of
permanent, quality, full-time jobs created or saved as aresult
of the Project and the wage scal e applicable to such persons,
any economic impact of the funding (such as saes, costs,
etc.) and any other information required by the Authority.
Each Applicant shall report to the Authority no later than
August 31 of each of the years for which the report is
required.

17.0 EXEMPT
ASSISTANCE
17.1 Program Description.

17.1.1 The Authority is empowered to make
financial assistance (“Financial Assistance”) in the form of
grants or loans to Exempt Persons, as defined in the Act.
Exempt Persons are governmental units and certain non-
profit organizations described in section 501(c)(3) of the
federal Internal Revenue Code of 1986 publie—or
governmer tel aemesﬁ CF o E'E'I. ; ”SS.SEE" e )I HI €

”.'“' |e_5|se, EIE. Ee_ a-Project—H EF ’ ‘.HI e”bl ' |ay_ HHS .SEIE
. I . _

17.1.2 The maximum amount of Financial
Assistance with respect to a Project ordinarily shall be four
hundred fifty thousand dollars ($450,000), and the minimum
amount of such assistance shall be thirty thousand dollars

0,000).
17.2 Eligibility Standards
17.2.1 To be dligible for Financial Assistance, a

PERSONS DEVELOPMENT

d N Or-€o on-0 6no base: o

contribute to the prosperity, health or general welfare of the

citizens of the State by contributing, directly or indirectly, to
the retention and expansion of existing Delaware businesses,
to the recruitment of new businesses to the State, or to the
formation of new businesses in the State.

17.2.2 If the Applicant involves individuas or
organizations other than Exempt Persons in a Project, then
the Applicant must also demonstrate that the involvement of
such individuas or organizations on the Project will
contribute to the prosperity, health or general welfare of the
citizens of the State by contributing, directly or indirectly, to
the retention and expansion of Hnpreve-the-guatity—andfor
; L | fitabili f the States
econemy; existing Delaware businesses, to the recruitment
of new businesses to the State, or to the formation of new
businesses in the State, and the Applicant must define such
individual’s or organization’s responsibilities and document
their willingness and ability to perform.

17.3 Project Approval Standards

17.3.1 Findings. - In connection with the approval
of Financial Assistance for a Project, the Authority shall
make the findings and determinations required by 29 Del. C.
§ 5055-5054(f)(2) with respect to the Project. The Authority
shall apply the following standards where applicable in
making such findings and determinations:

17.3.1.1 General Findings Standard. - The
Authority will review the information submitted by the
Applicant to determine whether the Project will tend,
directly or indirectly, to maintain or provide gainful
employment within the State. The standards to be
considered will include, but not be limited to, the number of
permanent, quality, full-time jobs that could be created or
saved as a result of the Project, the economic situation in the
State, and the expected effect that the Project will have on
the development of new or expanded economic activity
within the State. If the Project is for pollution control
purposes, the Authority will determine whether the Project
will reduce, abate or prevent pollution of the State's
environment or protect its natural resources.

17.3.1.2 Public Purpose Standard. - The
Applicant must demonstrate that the proposed Project will
serve a public purpose by contributing to the prosperity,
health, or general welfare of the citizens of the State.

17.3.1.3 Adherence to Law. - Should the
Applicant involve individuals or organizations in
conjunction with a Project, findings and determinations must
be made that such individuals and organizations have not
been convicted of a major labor law violation or of a
violation involving moral turpitude by any agency or court
of the federal government or agency or court of any state in
the 2-year period immediately prior to the approval of the
Applicant’s Application.

18.0 SBIR BRIDGE GRANT ASSISTANCE
18.1 Program Description
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18.1.1 In order to encourage Delaware small
businesses to participate in the federal Small Business
Innovation Research (“SBIR") program, the Authority has
set forth criteria to help maintain continuing SBIR program
research and development. The purposes of the SBIR
program are to (i) stimulate technological innovation; (ii)
use small business to meet federal research and devel opment
needs; (iii) encourage the participation by disadvantaged and
minority persons in technological innovation; and (iv)
increase private sector commercialization of results derived
from federa research and devel opment.

18.1.1.1 The SBIR program is divided into
three phases. The purpose of SBIR Phase | is to show: (i)
that the Assisted Person can do high quality research and
development; (ii) that the proposed effort is technically
feasible; and (iii) that sufficient progress has been made to
justify a much larger federal agency investment in an
Assisted Person’s project in connection with SBIR’s Phase
1. An SBIR Phase | Award can be as much as on hundred
thousand dollars ($100,000). The SBIR Phase Il is the
principal research and development effort, with a duration
which normally does not exceed two years. Federal awards
for SBIR Phase Il are based upon the results of SBIR Phase |
and the scientific and technical merit of the SBIR Phase Il
proposal. The object is to continue the research and
development initiated under SBIR Phase . An SBIR Phase
Il At[a]ward can be as much as five hundred thousand
dollars ($500,000). However, the federal government is not
obliged to fund any specific Phase Il proposal. SBIR Phase
Il encourages small businesses to seek commercialization
funding principally from the private sector (no federal SBIR
funding is provided).

18.1.1.2 The SBIR Bridge Grant Assistance
program (the “Program”) seeks to permit the Applicant to
maintain its staff and continue its research pending SBIR
Phase Il approval, which may take as long as nine months
after the submission of an SBIR Phase Il proposal. Thus, a
Program grant of financial assistance (an “Award”) may be
used to help cover the salaries of personnel after completion
of Phase | and before Phase Il monies become available. In
addition, an Award may be used to help defray expenses
connected with scientific research, patent search and
applications, strategic and business plan development,
market research, product planning and product development.
Capital equipment and construction or modifications of
facilities are not covered.

18.1.2 Award Approva and Standards

18.1.2.1 Findings. - In connection with the

approval of an Award, the Authority shall make the findings

and determinations required by 29 Del. C. §5055 with

respect to the Applicant and the Project. The Authority shall

apply the following standards in making such findings and
determinations:

18.1.2.1.1 SBIR Participation. - In order

to beeligible for an Award, an Applicant must establish that
it has been granted an SBIR Phase | award and has submitted
aproposa to the appropriate federal agency for, but has not
yet received, SBIR Phase |1 funding.

18.1.21.2 Principa Place of Business
Standard. - In determining whether an Applicant’s principal
place of business is in the State, an Applicant shall
demonstrate to the Authority that its Delaware operation is
either its sole operation or its primary business location.

18.1.2.1.3 Economic Benefit Standard. -
When applying the “Economic Benefit Standard” the
Authority will review the information submitted by an
Applicant to determine whether the Project will tend to
maintain or provide gainful employment within the State.
The standards to be considered will include, but will not be
limited to, the wage scale applicable to persons to be
employed as a result of the research project, the economic
situation in the State, the effect of the project on the tax base
of the State, and of the county or municipality in which the
project is to be located, and the expected effect that the
research project will have on the development of new
economic activity within the State.

18.1.2.1.4 Employment Standard. - The
Authority shall require that an officer or principa of the
Applicant certify to the Authority that the Applicant
maintains a full-time equivalent of not more than one
hundred fifty (100150) employees at the time of Apphieation
the Award.

18.1.3 Approval. - The Authority may, after
applying the foregoing standards, approve a Project and
provide an Award to an Applicant up to a maximum of fifty
thousand dollars ($50,000). No more than three (3) Awards
will be granted to an Applicant in any five (5) year period.
The maximum amount of Awards an Applicant may receive
in a lifetime is two hundred thousand dollars ($200,000).
Additional Awards may be granted by the Authority, but the
Authority may, in its discretion, require repayment of such
additional awards. An Award may be made, at the sole
discretion of the Authority, in alump sum or in installments.
The specific conditions under which the Authority shall
make an Award to an Applicant shall be set forth in a
commitment letter between the Authority and the Applicant.

18.1.4 Post-Award Documentation. - The
following documentation shall be required of all Applicants
receiving Awards:

18.1.41 A summary of the work performed
under the Award no later than August 31 of each of the five
(5) years following the Award or otherwise as required by
the Authority. Such summary shall include projections or
documentation of any actua commercialization of the
Project (such as patents obtained, new products developed,
etc.) and any economic impact (in terms of employment and/
or sadles impact with the company, etc.) of such
commercialization.
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18.1.4.2 Notification of Phase Il SBIR award
resultsimmediately after the award is made or denied.

19.0 BROWNFIELD ASSISTANCE
19.1 Program Description
19.1.1 The Authority is empowered to make
financial assistance in the form of matching grants to
Applicants for the costs of conducting environmental
assessments and remedlatlon at Certlfled Brownfleld stes

mte#eFe—wrth—qu—mtended—use—ef—sueh—srte (“ Brownfleld
Assistance”).

19.1.2 The maximum amount of Brownfield
Assistance by the Authority with respect to any single
Certified Brownfield shall be the lesser of (a) fifty thousand
dollars ($50,000), or (b) fifty percent (50%) [of the total
costs of] environmental assessment and remediation with
respect to that Certified Brownfield (an “Eligible Project”).

Application the written certification of the Eligible Project as
a Brownfield issued by the Secretary of the Department of
Sites-whieh

Natural Resources and Envi ronmental Control.

19.2.2 The following expenses or types of rea
property do not qualify for Brownfield Assistance:

19.2.21 Expenses for environmental
assessment and remediation incurred prior to January 16,
2001 Juthy-15-1995;

The Authority may, in its sole discretion, limit the amount of
Brownfield Assistance for any Eligible Project to any
amount less than fifty thousand dollars ($50,000) or fifty
percent (50%) of environmental assessment and remediation
at the Eligible Project. The Authority may not award more
than one million dollars ($1,000,000) of Brownfield
Assistance, in aggregate, during any fiscal year of the State.
19.2 Eligibility Standards
19.21 The following criteria will be used to

determine eligibility for Brownfield Assistance:

19.2.1.1 The proposed investment should have
the potential to serve a public purpose by maintaining or
expanding employment in the State by maintaining,
expanding, or diversifying business and industry in the State,
and/or maintaining or increasing its tax base.

19.2.1.2 Since Brownfield Assistanceisin the
form of matching grants, the Applicant shall demonstrate to
the satisfaction of the Authority that funds are available for
environmental assessment and remediation expenses at the
Eligible Project preject-expenses that will equal or exceed
the amount of Brownfield Assistance requested.

19.2.1.3 Because Eligible Projects must be
Certified Brownfields, the Applicant must submit with its

19.2.2.2 Prejeet Eexpenses for environmental
assessment which are considered by the Authority, in its sole
discretion, as normal and ordinary in the course of any
financing or real estate transfer transaction or Phase One
assessments;

19.2.2.3 Any site with respect to any portion
of which enforcement action has been initiated under
Chapter 63, Chapter 74 or 89101 of Title 7 of the Delaware
Code; 42 U.S.C. §6901 et seqg.; or 42 U.S.C. 89606 or
§ 9607;

19.2.24  Sites which are owned by a
governmental unit of the State; and

19.2.2.5 Siteslocated outside the State.

19.3 Project Approva Standards
19.3.1 Findings. - As a precondition to approving

Brownfield Assistance, the Authority shall make the

findings and determinations required by 2[9] Del. C. § 5055
with respect to the Applicant and the Project. The Authority
shall apply the following standards, where applicable, in
making such findings and determinations:

Employment—Standard——Fhe

193.11
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Capability Standard; Adherence to Law. - In determining

whether the Project may assist in creating or retaining
employment in the State, the Applicant shall demonstrate to
the Authority that the Applicant, operator or principal user
thereof has the capability to operate and maintain such
Project efficiently and that the Applicant has not been
convicted of a major_labor law violation or of a violation
involving moral turpitude turpitude_by any agency or court
of the federal government or agency or court of any state in
the 2-year period immediately prior to the approval of the
Applicant’s Application. In this regard, the Authority may,
in its discretion, rely on asworn affidavit of the Applicant or
an officer of the Applicant or an opinion of counsel of the
Applicant to such effect. If an Applicant has been convicted
of such aviolation, the Authority, in its sole discretion, may
decline to consider the Application. If requested by the
Authority, similar proof shall be obtained from any proposed
operator or principal user of the Eligible Project.
19.3.1.2 Operator and User Standard. - An

Applicant shall, if requested by the Authority or required in
the Application, submit such information as is requested or
required for each proposed operator or principal user of the
Eligible Project. The Authority shall apply the same
standards with respect to the operators and principal users of
the Eligible Project as are applied to the Applicants, unless
the Applicant establishes good reason to make the findings
and determinations with respect to the Applicant aone.

19.3.2 Clawback Provision. - The Authority shall
determine, in its sole discretion, appropriate clawback
provisions for each Applicant_under which the Applicant
may be required to repay some or all of the Brownfield
Assistance granted under this section 19.

19.3.3 Post-Grant Period - Annual Reporting. -
Unless waived or amended by the Authority in its sole
dlscretlon theAppllcant shall, #ef—arpeﬂeelref—%hree(—s)—yeafs

WA Wl vy ‘ within ninety
90 da S after com Ietln the environmental assessment

and/or remediation at the Eligible Project, submit to the
Authority a written report setting forth the total costs for
management and labor, eguipment, sampling and analysis
and the removal and disposal of hazardous waste or other
materials at the Eligible Project —en—an—anﬁual—bass—a
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BOARD/COMMISSION TERM OF
OFFICE APPOINTEE OFFICE
211 Task Force Mr. John McNeal Pleasure of the
Governor
Ms. K. Jean Williams Pleasure of the
Governor
Adult Entertainment Commission Ms. Mary Boudart Three Years From
Senate Confirmation
Mrs. Elizabeth Olsen Three Years From

Architectural Accessibility Board

Board of Cosmetology and Barbering

Board of Examinersof Private Investigators &
Private Security Agencies

Board of Parole

Board of Pharmacy

Board of the Sewell C. Biggs Collection

Chief Information Officer
Department of Technolgy and Information

Committee on Massage/Bodywork Practitioners

Council on theBlind

Council on Environmenta Control

Mr. Nash Childs
Ms. Lois Dawson
Mr. Francis DiSabatino, Jr., Chairperson

Mr. Armando Liberti
Ms. DeanaMiller

Ms. Emma Lou Browning

Mr. Preston L. Dyer
Ms. NinaM. Silicato

Mr. Edward V. Hill
Dr. Hope W. Murray
Mr. Frank G. Sullivan

Mrs. Marlene Lichtenstadter, Chair

Ms. Donna Dagen
Mr. C. Terry Jackson, |1

The Honorable Sherman Tribbitt
Mr. Thomas Jarrett

Ms. Phyllis E. Mikell

Mr. Daniel P. Stokes

Ms. Katherine Clark

Ms. Marita Gonzalez

Dr. Joel Halpern

Ms. Joyce Voshell

Mr. Douglas Corey

Senate Confirmation

8/15/05
9/06/05
Pleasure of the
Governor
8/15/05
9/06/05

10/20/03
9/18/04
9/18/04

8/22/04
8/22/04
8/22/04

Pleasure of the
Governor

7/01/04

Pleasure of the
Governor
Pleasure of the
Governor

Pleasure of the
Governor

9/18/04
9/18/04

8/28/04
8/28/04
8/28/04
9/14/04

4/22/02
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BOARD/COMMISSION TERM OF
OFFICE APPOINTEE OFFICE
Council on Hispanic Affairs Mr. Jose F. Echeverri 9/12/04
Mr. I. Jaime Figueras 9/12/04
Mr. Hector Figueroa 9/12/04
Sister Margaret M.Giblin 9/12/04
The Honorable Joseph E. Miro 9/12/04
Ms.Elba Quiles 9/07/04

Delaware Agricultural Lands Preservation
Foundation Board

Delaware Arts Council

Delaware Board of Nursing

Delaware Gaming Control Board

Dover Housing Authority

Emergency Medical Services Oversight Committee

Kent County Vocational Technical Board
of Education

Public Employment Relations Board

Riverfront Development Corporation

Selective Service Board

Mr. Robert R. Garey, Sr., Chair

Ms. Kathleen M. Davis
Mr. Fred Kaltreider
Ms. JuliaM. McCabe
Mr. David Schelat

Ms. Ann G. Schenck

Ms. Dolores Arensberg

Dr. Lucille C. Gambardella
Ms. Deborah Maichle

Ms. Mary Jeanette Monihan
Mr. Frank J. Long

Mr. Ronald L. Mosher

Mr. Roland Neeman

Mr. George M. Records

Mr. DaleA. Calaway

Mr. Joseph David Majewski
Ms.Cynthia Brown

Mr. James J. Collins

Mr. Kenneth W. Edwards
Mr. Frank Ingram, Jr.

Mr. Raymond Patterson
Mr. John Walls

Mr. Robert Currie

Mrs. Elizabeth Maron

The Honorable David Singleton

Mr. Michael Ongay

Pleasure of the
Governor

9/07/04
9/07/04
9/07/04
9/07/04
9/07/04

9/14/04
8/29/04
8/15/04
8/15/04

8/29/06
8/29/06
4/29/06

7/24/04

Pleasure of the
Governor
Pleasure of the
Governor

9/25/08
9/25/08
5/07/05
9/25/08
9/25/08
9/25/08

Six Years From
Senate Confirmation
Six Years From
Senate Confirmation

Pleasure of the
Governor

Forwarded to the
President of the
United States
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BOARD/COMMISSION
OFFICE

APPOINTEE

TERM OF
OFFICE

Selective Service Board

State Board of Examiners of Optometry

State Board of Pharmacy

State Board of Plumbing Examiners

State Board of Social Work Examiners

State Committee of Dietetics & Nutritionists

State Examining Board of Physical Therapists

State Fire Prevention Commission
Sussex County Vocational Technical School Board

Wastewater Facilities Advisory Council

Wilmington Area Planning Council

Workforce Investment Board

Mr. Samuel F. Slabaugh

Ms. Ellen M. Whesatley

Ms. Nichole E. Anderson
Dr. Thomas Bastholm

Mr. Mark Metzelaar

Dr. Greta Seinbach-Wallis

Ms. Jessica Davis
Ms. Nancy E. Weldin

Mr. Alex J. Filippone, I11
Mr. Robb Carter

Mr. Mack L. Davis

Ms. MalisaL. Knox
Mr.Timothy J. Toole
Ms. Jymayce Y. Wescott
Ms. Mary Shapero

Ms. Phyllis Collins

Mr. Jeff Fitz

Mr. Bernard A. Pinkett
Mr. Daniel Magee

Mr. Frank Calio

Mr. Lee Beetschen

Ms. Grace Pierce-Beck

Ms. AndreaKrener

Mr. John McMahon, Chairman

Forwarded to the
President of the
United States
Forwarded to the
President of the
United States

9/14/04
8/29/04
9/27/04
9/14/04

9/27/04
9/27/04

9/14/04

8/28/04
8/28/04
8/28/04
8/28/04
8/28/04

9/06/04
9/07/04
7/24/04
9/07/04
8/15/07
9/25/08
Three Years From
Senate Confirmation
Three Years From
Senate Confirmation
7/01/03

Pleasure of the
Governor
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IDEPARTMENT OF INSURANCE|
Statutory Authority: 18 Delaware Code,
Section 311 (18 Del. C. 311)

|JAGENTSBULLETIN NO. 8|

EXECUTIVE ORDER BLOCKING PROPERTY AND
PROHIBITING TRANSACTIONSWITH PERSONS
WHO PERMIT, THREATEN TO COMMIT, OR
SUPPORT TERRORISM

Issued: October 6, 2001
TO: ALL LICENSEES
FROM:

DONNA LEE H.WILLIAMS,
COMMISSIONER

In response to the terrorist attacks in New York,
Pennsylvania, and the Pentagon committed on September
11, 2001, President Bush issued an Executive Order,
effective September 24, 2001, which provides that property
and interests in property of those persons and entities listed
in the Annex to the Executive Order (a copy of the list is
attached to this Bulletin) that are either in the United States
or come into the United States are blocked. This includes
the making or receiving of any contribution of funds, goods,
or services to or for the benefit of those persons or entities
listed in the Annex to the Order or otherwise determined to
be subject to the Order.

The purpose of this Bulletin isto adviseall insurers and
licensees to become familiar with their obligations under the
Executive Order. All insurers and licensees should review
their records for any information that may be relevant to the
Executive Order. Insurers and licensees should also review
the United States Department of the Treasury, Office of
Foreign Assets Control, website, www.treas.gov/ofac, which
will provide additional updated information regarding these
requirements. Questions regarding the Executive Order
should be directed to the Office of Foreign Assets Control.
Entities found to have violated this Executive Order may be
subject to sanction.

Insurers and licensees reporting information to federal
authorities should aso notify Mr. Gene Reed, Director,
Licensing and Consumer Services, Delaware Insurance
Department, 841 Silver Lake Blvd., Dover, DE 19904-2465.

Donna Lee H. Williams, Commissioner
ANNEX TO EXECUTIVE ORDER

Al Qaidal/lslamic Army
Abu Sayyaf Group

Armed Islamic Group (GIA)

Harakat ul-Mujahidin (HUM)

Al-Jihad (Egyptian | slamic Jihad)

Islamic Movement of Uzbekistan (IMU)

Asbat al-Ansar

Sal&fist Group for Call and Combat (GSPC)

Libyan Islamic Fighting Group

Al-ltihaad a-1slamiya (AlAl)

Islamic Army of Aden

Usama bin Laden

Muhammad Atif (aka, Subhi Abu Sitta, Abu Hafs Al Masri)

Sayf al-Adl

Shaykh Sai'id (aka, Mustafa Muhammad Ahmad)

Abu Hafs the Mauritanian (aka, Mahfouz Ould a-Walid,
Khalid Al-Shanqiti)

Ibn Al-Shaykh al-Libi

Abu Zubaydah (aka, Zayn a-Abidin Muhammad Husayn,
Tariq)

Abd al-Hadi a-Iragi (aka, Abu Abdallah)

Ayman al-Zawahiri

Thirwat Salah Shihata

Tariq Anwar al-Sayyid Ahmad (aka, Fathi, Amr al-Fatih)

Muhammad Salah (aka, Nasr Fahmi Nasr Hasanayn)

Makhtab Al-Khidamat/Al Kifah

Wafa Humanitarian Organization

Al Rashid Trust

Mamoun Darkazanli Import-Export Company

[DOMESTIC/FOREIGN INSURERSBULLETIN NO.9

EXECUTIVE ORDER BLOCKING PROPERTY AND
PROHIBITING TRANSACTIONSWITH PERSONS
WHO PERMIT, THREATEN TO COMMIT, OR
SUPPORT TERRORISM

Issued: October 6, 2001
TO: ALL INSURERSAND LICENSEES
FROM:

DONNA LEE H.WILLIAMS,
COMMISSIONER

In response to the terrorist attacks in New York,
Pennsylvania, and the Pentagon committed on September
11, 2001, President Bush issued an Executive Order,
effective September 24, 2001, which provides that property
and interests in property of those persons and entities listed
in the Annex to the Executive Order (a copy of the list is
attached to this Bulletin) that are either in the United States
or come into the United States are blocked. This includes
the making or receiving of any contribution of funds, goods,
or services to or for the benefit of those persons or entities
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listed in the Annex to the Order or otherwise determined to
be subject to the Order.

The purpose of this Bulletin isto adviseall insurers and
licensees to become familiar with their obligations under the
Executive Order. All insurers and licensees should review
their records for any information that may be relevant to the
Executive Order. Insurers and licensees should also review
the United States Department of the Treasury, Office of
Foreign Assets Control, website, www.treas.gov/ofac, which
will provide additional updated information regarding these
requirements. Questions regarding the Executive Order
should be directed to the Office of Foreign Assets Control.
Entities found to have violated this Executive Order may be
subject to sanction.

Insurers and licensees reporting information to federal
authorities should aso notify Mr. Darryl Reese, Director,
B.E.R.G., Delaware Insurance Department, 841 Silver Lake
Blvd., Dover, DE 19904-2465.

Donna Lee H. Williams, Commissioner
ANNEX TO EXECUTIVE ORDER

Al Qaidal/lslamic Army

Abu Sayyaf Group

Armed Islamic Group (GIA)

Harakat ul-Mujahidin (HUM)

Al-Jihad (Egyptian Islamic Jihad)

Islamic Movement of Uzbekistan (IMU)

Asbat al-Ansar

Salafist Group for Call and Combat (GSPC)

Libyan Islamic Fighting Group

Al-ltihaad al-1slamiya (AlAl)

Islamic Army of Aden

Usamabin Laden

Muhammad Atif (aka, Subhi Abu Sitta, Abu Hafs Al Masri)

Sayf a-Adl

Shaykh Sai'id (aka, Mustafa Muhammad Ahmad)

Abu Hafs the Mauritanian (aka, Mahfouz Ould al-Walid,
Khalid Al-Shangiti)

Ibn Al-Shaykh al-Libi

Abu Zubaydah (aka, Zayn al-Abidin Muhammad Husayn,
Tariq)

Abd a-Hadi a-Iragi (aka, Abu Abdallah)

Ayman al-Zawahiri

Thirwat Salah Shihata

Tarig Anwar al-Sayyid Ahmad (aka, Fathi, Amr al-Fatih)

Muhammad Salah (aka, Nasr Fahmi Nasr Hasanayn)

Makhtab Al-Khidamat/Al Kifah

Wafa Humanitarian Organization

Al Rashid Trust

Mamoun Darkazanli |mport-Export Company

DEPARTMENT OF NATURAL
RESOURCESAND
ENVIRONMENTAL CONTROL

DivisiON OF AIR & WASTE MANAGEMENT
AIR QUALITY MANAGEMENT SECTION

[Secretary's Order No.:  2001-A-0039)|

RE: Measuresto Meet the EPA-Identified Shortfallsin
Delaware's Phase || Attainment Demonstration
For the Philadelphia-Wilmington-Trenton
Ozone Non-Attainment Area
-State I mplementation Plan Revision-

Date of Issuance: October 2, 2001
Effective Date of the Amendment: November 11, 2001

I. Background

On Thursday, August 23, 2001, a public hearing was
held in the Priscilla Building Conference Room of DNREC
in Dover to receive comment on a proposed revision to the
State Implementation Plan (SIP) to meet EPA-Identified
shortfalls in Delaware's Phase 11 Attainment Demonstration
for the PhiladelphiaWilmington-Trenton Ozone Non-
Attainment Area. This proposed revision to the SIP for
attainment of the 1-Hour standard for ground-level ozone is
based on work that was performed regionally to identify
emission control strategies and develop regulations that will
close shortfalls in the attainment demonstrations for several
ozone non-attainment areas in the Northeast. The Ozone
Transport Commission coordinated the regional work, and
several members of the Department at DNREC participated
in the same. Additionally, the Ozone Transportation
Commission hired a contractor, E.H. Pechan, to analyze the
benefits of the model rules, thereby guaranteeing that the
methods used to calculate emission reductions in the model
rules were consistent in all parts of the ozone transport
region.

This SIP revision covers the Philadel phia-Wilmington-
Trenton ozone non-attainment area, which includes Kent and
New Castle Counties in Delaware. However, the emission
reductions are derived from a dlightly larger area, which
includes the non-attainment area itself, plus counties within
100 kilometers of the non-attainment areas. The
aforementioned SIP revision (which is the subject of this
report) is a non-regulatory plan that relies on the
promulgation of the six Ozone Transport Commission model
rules by each state in the designated area. Delawareisinthe
process of taking each of its versions of the six model rules
through the public review and comment process. Thus, the
comments that were made at this public hearing were limited
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to the non-regulatory plan previously mentioned above.

The Department has proposed to submit this analysis
document to the Environmental Protection Agency (EPA) as
a State Implementation Plan (SIP) Revision concerning the
Delaware Ozone Attainment Demonstration. Written
comments were received from Doug Raymond, Director of
Regulatory Affairs, Sherwin Williams Consumer Group,
regarding this proposed SIP revision, which were addressed
by the Department in their response memorandum dated
September 26, 2001. Proper notice of the hearing was
provided as required by law.

After the hearing, the Department performed an
evaluation of the evidence entered into the record in this
matter. Thereafter, the Hearing Officer prepared her report
and recommendation in the form of a Hearing Officer's
Report to the Secretary dated October 1, 2001, and that
memorandum is expressly incorporated herein by reference.

Il. Findingsand Conclusions:

On the basis of the record developed in this matter, it
appears that AQM has provided a sound basis for the
proposed revision to the State Implementation Plan (SIP)
with respect to measures to meet the EPA-identified
shortfallsin the Delaware Phase Il attainment demonstration
for the PhiladelphiaWilmington-Trenton Ozone non-
attainment area, and has demonstrated Delaware's strategy
for attaining the one-hour national ambient air quality
standards (NAAQS) for ground-level ozone by the year
2005.

I1l. Order

It is hereby ordered that AQM's suggested revisions
with respect to the Measures to Meet the EPA-Identified
Shortfalls to the State Implementation Plan (also known as
"The Shortfall SIP') be made, and that the proposed
amendment be promulgated in final form, in accordance
with the customary and established rule-making procedure
required by law.

IV. Reasons

This revision to the SIP with respect to measures to
meet the EPA-identified shortfalls in the Delaware Phase |1
attainment demonstration for the Philadel phia-Wilmington-
Trenton Ozone non-attainment area demonstrates Delaware's
strategy for attaining the one-hour national ambient air
quality standards (NAAQS) for ground-level ozone by the
year 2005, in furtherance of the policy and purposes of 7
Del. C., Ch. 60.

Nicholas A. DiPasquale, Secretary

Final Draft

MEASURESTO MEET THE EPA-IDENTIFIED
SHORTFALLSIN THE DELAWARE PHASE 11
ATTAINMENT DEMONSTRATION FOR THE
PHILADELPHIA-WILMINGTON-TRENTON
OZONE NON-ATTAINMENT AREA

Prepared For:
The U.S. Environmental Protection Agency
July, 2000
Delawar e Department of Natural Resources &
Environmental Control
Division of Air and Waste M anagement
Air Quality M anagement Section

A. List of Attachmentsto SIP Submission

1. Attachment 1 -- Marine Engine and Locomotive
Engine Standards: Emission Reduction Calculations for
Sussex County

2. Attachment 2 -- On-Road Heavy Duty Diesd
Standards: Emission Reduction Break-Out and MOBILE 5b
Outputs for Kent, New Castle, and Sussex Counties

3. Attachment 3 -- Ozone Transport Commission
Document: OTC States Approach to Achieving Emission
Reductions in the Ozone Transport Region from
Implementing Model Rules, Ozone Transport Commission

4. Attachment 4 -- E. H. Pechan Document: Control
Measure Development Support Analysis of Ozone Transport
Commission Model Rules

|. Preface

This revision to Delaware’s State Implementation Plan
(SIP) is based on work that was performed regionaly to
identify emission control strategies and develop model
regulations that will close shortfalls in the attainment
demonstrations for severa ozone non-attainment areasin the
Northeast. ~The Ozone Transport Commission (OTC)
coordinated the regional work. Several Delaware employees
participated in the regional work. In addition, the OTC hired
a contractor, E.H. Pechan, to analyze the benefits of the
model rules. This approach guaranteed that the methods
used to calculate emission reductions from the model rules
were consistent in al parts of the Ozone Transport Region.

Information specific to the areas within and surrounding
the Philadel phia-Wilmington-Trenton ozone non-attai nment
areg, including Delaware, are contained herein. Details of
the OTC regiona work, and the resulting regional data, are
contained in 2 documents attached to the SIP submission for
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reference. These documents are:
e OTC States Approach to Achieving Additional
Emission Reductions in the Ozone Transport
Region from Implementing Model Rules, the Ozone
Transport Commission, May 18, 2001.
*Control Measure Development Support Analysis of
Ozone Transport Commission Model Rules, E.H.
Pechan, March 31, 2001.

These documents are available on the OTC web site at http://
www.sso.org/otc/ under “Publications”.

1.1 Organizational and Staff Responsibilities

This SIP revision was developed by the Deaware
Department of Natura Resources and Environmental
Control (DNREC), Division of Air and Waste Management,
Air Quality Management Section under the direction of the
following officials and managers:

Nicholas A. Di Pasquale - Secretary, DNREC

William Hill - Acting Director, Division of Air andWaste
Management

Ali Mirzakhalili - Program Administrator, Air Quality
Management Section

Raymond H. Malenfant - Program Manager, Planning and
Community Protection Branch

S. Michael Thompson - Planning Supervisor, Airshed
Assessment and Improvement Program

Responsible Staff

Employee Title Assignment Phone

AlfredR. Deramo Planner Author of SIP Submission |739-4791

Mohammed A. Majeed | Environ. Engineer |SIP Technical Reviewer |739-4791

Frank Gao Environ. Engineer | Federal Rule Benefits 739-4791

Ronald A. Amirikian Program Manager | Model Rule Development | 323-4542

Il. Introduction

Delaware has two counties, Kent and New Castle, that
are part of the Philadelphia-Wilmington-Trenton non-
attainment area with respect to the 1 hour ozone national
ambient air quality standard. The Philadelphia-Wilmington-
Trenton ozone non-attainment area also contains parts of
Maryland, Pennsylvania and New Jersey, and has a total of
14 counties (see Figure 1).

N
i/
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Figure1l - Philadelphia-Wilmington-Trenton Severe
Ozone Non-Attainment Area

The Philadelphia-Wilmington-Trenton non-attainment
area is classified as a “severe” non-attainment area with
respect to the degree of 1-hour ozone non-attainment. Under
the Clean Air Act Amendments of 1990, this severe non-
attainment area is reguired to reach attainment by 2005. In
order to demonstrate that the non-attainment area is on track
for reaching attainment by 2005, statesin the non-attainment
area were required to submit attainment demonstrations to
the United States Environmental Protection Agency (EPA).
These attainment demonstrations were required to show,
through atmospheric photochemical computer modeling,
that the current and planned pollution reduction measures
will bring the non-attainment areainto attainment by the end
of the 2005 ozone season.

2.1 Attainment Demonstrations

In spite of many attempts, the states in the Phil adelphia-
Wilmington-Trenton non-attainment area have had great
difficulty in demonstrating attainment through modeling. In
May, 1998, Delaware submitted to EPA a document entitled
The Delaware Phase Il Attainment Demonstration for the
Philadelphia-Wilmington-Trenton Ozone Non-Attainment
Area. This document contained the results of extensive
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atmospheric photochemical modeling for the non-attainment
area. Although one modeled episode in that attainment
demonstration predicted attainment for Delaware’s portion
of the non-attainment area, it did not predict attainment for
the entire area, as mandated by the Clean Air Act. The
modeling contained current and planned reductions within
the non-attainment area, plus reductions in transported
nitrogen oxide (NOx) emissions as a result of the regional

NOx SIP Call.! Even with the reductions in regional NOx
transport, the non-attainment area could not fully
demonstrate attainment. Because of this problem, EPA
cannot approve the attainment demonstrations for the non-
attainment area without the inclusion of additional
reductions.

In order to facilitate the production of acceptable
attainment demonstrations, and at the same time further
reduce the problem of pollution transport, EPA agreed to
extend the deadline for submission of acceptable attainment
demonstrations if the states would do two things. First, the
states in the Ozone Transport Region, comprising most of
the Northeastern and Mid-Atlantic U.S., must work together
to develop a set of common pollution reductions measures.
Second, the states in the non-attainment area must revise
their attainment demonstrations by including the reductions
from the regional measures plus any state-specific measures
needed to close an emission reduction shortfall as defined by
EPA.

2.2 Attainment Shortfalls

In aseries of Federal Register notices on December 16,
1999, EPA issued proposed rules to accomplish the above
goals. The notices include the quantification of the
attainment shortfalls for the applicable non-attainment areas.
The Federa Register Notice pertaining to Delawareis 64 FR
70443. In this notice, EPA identifies the emission reduction
shortfall for the Philadelphia-Wilmington-Trenton non-
attainment area, and instructs Delaware to work with the

1. TheNOx SIP Call was arequirement issued by EPA
as afina rule through Federa Register Notice 63 FR
57397, entitled, Finding of Sgnificant Contribution and
Rulemaking for Certain States in the Ozone Transport
Assessment Group Region for Purposes of Reducing
Regional Transport of Ozone, September 24, 1998.
Nineteen states plus the District of Columbia were
required to comply with an EPA-derived NOx emis-
sions budget in order to reduce transport of NOx to
downwind ozone non-attainment areas. For details, see
the SIP submission entitled, Delaware Plan for Meeting
the Nitrogen Oxide (NOx) Budget Requirements Con-
tained in the EPA NOx SIP Call, Delaware Department
of Natural Resources and Environmental Control
(DNREC), November 2000.

other statesto eliminate this shortfal. In 64 FR 70443, EPA
determined that the Philadel phia-Wilmington-Trenton non-
attainment area is short of its attainment emission level
target by amounts equal to 4.5 percent of the 1990 baseline
emission inventory for volatile organic compounds (VOC)
and 0.3 percent of the 1990 baseline emission inventory for
nitrogen oxides (NOx). The EPA-derived additiona
reductions that equate to these percentages are contained in
Table 1.

Table 1
Additional Reductionsof VOC and NOx For
Philadelphia-Wilmington-Trenton
Non-Attainment Area

VOC Reductions (tons/
day)

62 3

NOx Reductions (tons/day)

[11. Ozone Transport Region M odel Rules

In order to produce new pollution control measures to
close the attainment shortfall, the states in the Philadel phia-
Wilmington-Trenton non-attainment area cooperated with
other states in the Ozone Transport Region to develop six
model rules. The Ozone Transport Commission coordinated
model rule development. The model rules will be adopted
and implemented by each state in the non-attainment area.

3.1 Reductionsin the Non-Attainment Area

The six model rules and the expected reductions for the
Philadel phia-Wilmington-Trenton non-attainment area are
listed in Table 2.

Table 2 Reductions from Modd Rulesfor the
Philadelphia-Wilmington-Trenton
Non-Attainment Area

Model Rule Reduction Benefit by 2005
(tong/day)

VOC NOXx

NOx Model Rule N/A 6

Consumer Products 9 N/A

Portable Fuel Containers 5 N/A

Architect. & Indust. 19 N/A

Maintenance (AIM) Coatings

Mobile Equipment 6 N/A

Refinishing

Solvent Cleaning Operations |20 N/A

Total 59 6
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The Delaware-specific versions of the model rules will be
submitted to EPA as separate SIP revisions, and will be
incorporated into the Regulations Governing the Control of
Air Pallution. Table 3 contains the regulation numbers and
titles, and the expected reductions for Kent and New Castle
Counties. Table 4 contains the expected reductionsfrom the
model rules for the counties of the other states in the
Phil adel phia-Wilmington-Trenton non-attainment area.

Table3
Delaware Regulations and Their Expected Reductions
for Kent & New Castle Counties

Regulation Number and Title Expected Benefit by
2005 (tons/day)
Kent New Castle|

VOC | NOx | VOC |NOx

Reg. 42, Sect. 1 — Control of| N/A | 0.00 | N/A |0.36

NOx Emiss. From Indust.

Boilers

Reg. 41, Sect. 2 — Consumer| 0.17 | N/A | 0.68 | N/A

Products

Reg. 41, Sect. 3— Portable Fuel| 0.09 | N/A | 0.43 | N/A

Containers

Reg. 41, Sect. 1 — Architectural| 0.38 | N/A | 1.46 | N/A

& Industridl  Maintenance

Coatings

Reg. 24, Sect. 11 (amended) —| 0.07 | N/A | 0.29 | N/A

Mobile Equip. Repair &

Refinish.

Reg. 24, Sect. 33 (amended) —| 0.48 | N/A | 0.91 | N/A

Solvent Cleaning & Drying

County Totals 119 | 0.00 | 3.77 |0.36

Table4

Model Rule Benefitsfor Counties of Other Statesin the
Philadelphia-Wilmington-Trenton
Non-Attainment Area

Model Rule Benefits for 2005 (tons/day)
State | County
Total [[ Con- | Portable [ AIM | Mobile | Solvent
NOx || sumer Fuel Coat- | Equip- | Clean- | Tota
(NOx || Prod- | Contain-| ings | ment ing |
Model || ucts ers Refin- | Opera | VO
Rule) (VOC) [(VOC)| ishing tions C
(VOC) (VOC) | (VOC)
MD | Cecil 0.00 0.11 0.06 0.24 0.00 0.00 0.42
NJ |Burlington 0.29 0.60 0.33 1.29 0.46 0.20 2.88
Camden 0.07 0.72 0.38 1.56 0.56 0.24 3.47
Cumberland 0.80 0.20 0.09 0.44 0.16 0.07 |09
Gloucester 0.01 0.35 0.19 0.75 0.27 0.12 1.68
Mercer 1.05 0.47 0.27 1.02 0.36 0.16 229

Salem 1.02 0.09 0.05 0.20 0.07 0.03 | 0.45
PA |Bucks 0.00 0.83 0.56 179 0.64 278 | 6.60
Chester 0.46 0.59 0.39 1.26 0.45 197 | 4.66
Delaware 0.89 0.78 0.45 1.69 0.60 263 |6.16

Montgomery || 0.30 1.02 0.78 219 0.78 342 |819

Philadelphia | 0.59 211 0.93 454 1.62 707 |16.2
8

Note: Totals may not equal the sum of the individual
benefits due to rounding

3.2 Reductions in Counties Outside of Non-Attainment
Area

In order to produce further benefit for the Philadelphia-
Wilmington-Trenton non-attainment area, the states decided
to also apply the six new regulations to 19 counties outside
the non-attainment area. The outside counties being credited
to the non-attainment area fall within 100 kilometers of the
non-attainment area. The creditable range of 100 kilometers
isin accordance with EPA guidelines. The outside counties
and their VOC reduction arelisted in Table5.

Table5
VOC Reductions (Tons/Day) From CountiesWithin 100
KM of
Non-Attainment Area

“ Deaware || Maryland || New Jersey ||Pennsylvan|a|‘
“County VOC]|[County [VOC][County [VOC][[County VOCH
Sussex | 1.6 [[Caroline 0.3 [|[Atlantic| 1.7 [|[Adams | 0.9
Dorchester | 0.4 ||Cape 0.7 ||Berks | 3.9
May
Kent 0.2 Cumber| 2.3
land
Queen 0.4 Dauphi | 2.8
Annes n
Talbot 0.4 Lancast| 5.1
er
Wicomico | 0.9 Lebano | 1.3
n
Lehigh | 3.3
Northa | 2.9
mpton
Schuyk | 1.7
ill
York 41
Total 1.6 |[Total 2.6 |[Total 24 ||Total |28.3

Extending the VOC rules to the counties outside the
non-attainment area but within 100 kilometers of the non-
attainment area adds about 35 tons/day of VOC reductionsto
the 59 tons/day of VOC reductions from within the non-
attainment area. This gives a total of 94 tons/day of VOC
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reductions that can be applied to the attainment shortfall for
the Philadelphia-Wilmington-Trenton non-attainment area.
An additional benefit of 1 ton/day of NOx reduction is
picked up by applying the NOx Model Rule to sources
outside of the non-attainment area but within 100 kilometers.
The total VOC and NOx benefits from the non-attainment
area plus the counties within 100 kilometers are compared to
the EPA-derived shortfallsin Table 6.

Table 6
Total Model Rule Benefits Versus EPA-Derived
Shortfalls
for Philadelphia-Wilmington-Trenton Non-Attainment
Area (Tons/Day)
EPA-Derived |Benefits: Non-Attainment Area
Pollutants Shortfalls Plus 100 Kilometers
voC 62 94
NOx 3 7

As can be seen from Table 6, the modd rules achieve
more VOC and NOx reductions than necessary to close the
attainment shortfall.

I'V. Delawar e-Specific Reductions

In addition to the benefits from the regional model rules,
Delaware is identifying emission reduction benefits from the
implementation of three federal rulesthat were not available
when the original modeling for the attainment demonstration
was conducted. As indicated in EPA’s Federal Register
Notice 64 FR 70443, the benefits from these measures were
not included in the May 1998 submission of the Delaware
Phase Il Attainment Demonstration for the Philadelphia-
WiImington-Trenton Ozone Non-Attainment Area. The
three federal rules and their benefits are listed in Table 7.

Table7
Delaware Emission Reduction Benefitsfrom
Implementation of Three Federal Rules (Tons/Day)

Federal Rule Kent New Castle] Sussex ‘
VOC| NOx | VOC | NOx | VOC [ NOx
Marine Engine 0.02 | 0.00 | 202 |-0.11| 018 | -
Standards 0.01
L ocomotive 0.00 | 0.14 | 0.00 | 0.63 | 0.00 | 0.15

Engine Standards
On-Road Heavy | 0.00 | 0.02 | 0.00 | 0.05 | 0.00 |0.02
Duty Diesdl
Standards
Total 002 | 016 | 202 | 057 | 0.18 | 0.16

Note: Negative numbersin Table 7 indicate NOx increases.

The reductions in Kent and New Castle Counties from
these three federa measures were included in Delaware’s
2005 Rate-of-Progress Plan but not in Delaware's
Attainment Demonstration.  Therefore, they are being
applied to the attainment shortfall. The emission reduction
calculations for marine engines and locomotives in Kent and
New Castle Counties are contained in Section IV of the
Delaware 2005 Rate-of-Progress Plan for Kent and New
Castle Counties, December 2000. Because that rate-of-
progress plan does not cover Sussex County, the emission
reduction cal culations for marine engines and locomotivesin
Sussex County are being submitted as Attachment 1 to this
SIP submission. Emission Reductions for on-road heavy-
duty diesel engines in Kent and New Castle Counties were
included in the total calculation for on-road mobile emission
controls in the Delaware 2005 Rate-of Progress Plan for
Kent and New Castle Counties, but were not broken out as a
line item. Therefore, MOBILE 5a model runs and emission
reduction break-outs for on-road heavy-duty diesel standards
in Kent and New Castle Counties, aswell as those for Sussex
County, are being submitted as Attachment 2 to this SIP
submission.

V. Summary of Reductions

Table 8 shows the new total benefits for the non-
attainment area when the Delaware-specific reductions from
the three federal rules are added to the reductions from the
OTC model rules.

Table 8
Total Reductions Applied to Non-Attainment Area
Shortfall
‘ Pollutant Reductions (tons/day)
OTC Modd 3 Federal Total
Rules Rulesin | Reductionsin
in NAA + 100 | Delaware |NAA +100KM
KM
VOC 94 2 96
NOx 7 1 8

The analysis contained in this document has shown that
the implementation of the OTC moded rules in the
Philadel phia-Wilmington-Trenton non-attainment area and
19 counties within 100 kilometers of the non-attainment area
will result in ample emission reductions to close the EPA-
identified attainment shortfall. The inclusion of additional
emission reductions in Kent, New Castle and Sussex
Counties from the implementation of three federal rules not
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previously counted toward attainment further increases the
total amount of benefits that can be counted towards
attainment for the Philadel phia-Wilmington-Trenton non-
attainment area. The emission reduction efforts described in
this document are significant, and are intended to enhance
the chances of attaining the 1-hour ozone standard by 2005.

V1. Mid-Course Review

In order to check our progress toward attaining the 1-
hour ozone standard by 2005, Delaware plans to conduct an
analysis prior to that date. This analysis, termed the mid-
course review, will follow EPA guidelines and will show
that either 1) the adopted control measures are sufficient to
reach attainment by 2005, or 2) additiona control measures
will be needed for attainment. Delaware previously
committed to the mid-course review in its January 2000 SIP
submission, Addendum to the Delaware Phase I Attainment
Demonstration for the Philadelphia-Wilmington-Trenton
Ozone Non-Attainment Area. Delaware is herein reiterating
its previous commitment, and is also committing to submit
the mid-course review to EPA no later than December 31,
2004.

ATTACHMENT 1
Marine Engine and Locomotive Engine Standards:
Emission Reduction Calculations for Sussex County
(Available by Request)

ATTACHMENT 2
On-Road Heavy Duty Diesdl Standards:
Emission Reduction Break-Out and MOBILE 5b Outputsfor
Kent, New Castle, and Sussex Counties
(Available by Request)

ATTACHMENT 3
Ozone Transport Commission Document:

OTC States' Approach to Achieving Emission Reductionsin
the Ozone Transport Region from Implementing Model
Rules
(Available by Request)

ATTACHMENT 4
E. H. Pechan Document:
Control Measure Development Support Analysis of
Ozone Transport Commission Model Rules
(Available by Request)

DivisiON OF AIR & WASTE MANAGEMENT
AIR QUALITY MANAGEMENT SECTION

[Secretary's Order No.:  2001-A-0036|

RE: Analysisof the Effectiveness of
Reasonable Available Control Measures (RACM)
To Attain the 1-Hour Ozone Standard
-State | mplementation Plan Revision-

Date of Issuance: October 2, 2001
Effective Date of the Amendment: November 11, 2001

I. Background

On Thursday, August 23, 2001, a public hearing was
held in the Priscilla Building Conference Room of DNREC
in Dover to receive comment on a proposed revision to the
State Implementation Plan (SIP) for the Attainment and
Maintenance of the National Ambient Air Quality Standards
for ground level ozone. This proposed amendment details
the Department's Analysis of the Effectiveness of
Reasonable Available control Measures (RACM) to attain
the 1-Hour Ozone Standard. It aso includes an analysis of
the ar quality benefits of implementing transportation
control measures (TCM) whose purpose is to reduce air
emissions by reducing automobile usage and increasing
other transportation choices, such as providing more transit
serviceto the motoring pubic. The Department has proposed
to submit this analysis document to the Environmental
Protection Agency (EPA) as a State Implementation Plan
(SIP) Revision concerning the Delaware Ozone Attainment
Demonstration. No written comments were received from
the public regarding this proposed SIP revision. Proper
notice of the hearing was provided as required by law.

After the hearing, the Department performed an
evaluation of the evidence entered into the record in this
matter. Thereafter, the Hearing Officer prepared her report
and recommendation in the form of a Hearing Officer's
Report to the Secretary dated August 24, 2001, and that
memorandum is expressly incorporated herein by reference.

Il. Findingsand Conclusions

On the basis of the record developed in this matter, it
appears that AQM has provided a sound basis for the
proposed revision to the State Implementation Plan (SIP) for
the Attainment and Maintenance of the National Ambient
Air Quality Standards for ground-level ozone, and has
demonstrated Delaware's strategy for attaining the one-hour
national ambient air quality standards (NAAQS) for ground-
level ozone by the year 2005.  Further, the following
findings have been made:
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1. Proper notice of the hearing was provided as
required by law.

2. No TCMs will be adopted by the Department into
the SIP, due to the availability of options, comparative costs,
low emission reduction potentias, and, even if the TCMs
were adopted, they would not help advance the attainment
date.

3. This SIP revison will provide actual
documentation with respect to the fact that the RACM
analysis did, in fact, take place, and how it was used in the
SIP.

I1l. Order

It is hereby ordered that AQM's suggested revisions to
the State Implementation Plan be made, and that the
proposed amendment be promulgated in final form, in
accordance with the customary and established rule-making
procedure required by law.

IV. Reasons

This revision to the SIP for the Attainment and
Maintenance of the National Ambient Air Quality Standards
for ground-level ozone demonstrates Delaware's strategy for
attaining the one-hour national ambient air quality standards
(NAAQS) for ground-level ozone by the year 2005.
Furthermore, it includes an analysis of the air quality
benefits of implementing transportation control measures
(TCMs), whose purpose is to reduce air emissions by
reducing automobile wusage and increasing other
transportation choices, such as providing more transit
service to the motoring public, in furtherance of the policy
and purposes of 7 Del. C., Ch. 60.

Nicholas A. DiPasquale, Secretary

ANALYSISOF THE EFFECTIVENESS OF
REASONABLE AVAILABLE CONTROL MEASURES
TO ATTAIN THE
1-HOUR OZONE STANDARD
Proposal

To Submit this Document to EPA
Asa State | mplementation Plan Revision Concerning
The Delaware Ozone Attainment Demonstr ation

Prepared by
State Of Delaware
Department Of Natural Resources And Environmental
Control
Division Of Air and Waste M anagement
Air Quality Management Section

July 12, 2001
Preface

The purpose of this document is to respond to a request
for additional information from the U.S. Environmental
Protection Agency (EPA), as an addendum to the Delaware
State Implementation Plan (SIP) for the severe ozone non-
attainment area including New Castle and Kent counties.
The document examines the value of adding reasonably
available control measures (RACM) as part of the State
Implementation Plan to significantly increase Delaware's
likelihood of attaining the one-hour ozone standard prior to
the year 2005. Section 172(c)(1) of the Clean Air Act
requires that the State consider adopting these measures as a
means to achieve the air quality standards by the specified
attainment date.

This analysis focuses on transportation control measures
(TCM) that would be applicable to the RACM requirement
in Section 172(c)(1). Section 108 (f) of the Clean Air Act
describes some of the programs that can be considered as
TCM. The analysis will also compare the emission
reductions of TCM with area and point source controls, also
known as reasonably available control technology (RACT).
To date, no TCM have been adopted in the Delaware’s SIP,
however, there have been several RACT measures adopted
which satisfies the requirements in Section 172(c)(1) of the
Clean Air Act. This report will discuss why the TCM were
not adopted as part of any SIP revisions to attain the one-
hour ozone standard.

EPA guidance (57 FR AT 13560, April 16, 1992)
provides the definition of RACM. The guidance states that
measures which can be implemented and produce sufficient
benefits to advance the attainment date can be considered to
be RACM. The guidance states that cost can be a factor in
determining whether a measure is reasonable. EPA guidance
notes that measures that are not enforceable are not RACM.
TCM only provide a marginal benefit in reducing ozone
precursor emissions, while other TCM are so costly that they
would put a serious financia constraint on the state's
transportation budget. In addition, the TCM that the State of
Delaware will implement as part of transportation plans have
budgetary constraints and are not enforceable under
Delaware law. Therefore the measures may be discontinued
or delayed without being in noncompliance with any
Delaware statute.

History

As required by the Clean Air Act, Delaware must
submit to EPA an enforceable plan to attain the one-hour
ozone standard by the year 2005. The attainment plan, Phase
| and Il, was submitted to EPA in 1997 and 1998,
respectively. Phase Il was later revised and submitted to
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EPA in January of 2000. As part of the Philadelphia-
Wilmington-Trenton Non-attainment Area, Delaware will be
part of regional effort to reduce volatile organic compound
(VOC) emissions and oxides of nitrogen (NO,), and propose
aplanto EPA in thefall of 2001. In addition, Delaware must
show a rate of progress towards attaining the standard by
each milestone year. Delaware has submitted to EPA the
1996, 1999, 2002, and 2005 rate of progress plans. Thefirst
rate of progress plan submitted to EPA showed a 15%
reduction of VOC (a precursor pollutant to ozone) from 1990
levels. Subsequent rate of progress plans demonstrated an
additional 3% reduction per year in both VOC and NO, out
to the year 2005. To achieve rate of progress and to
demonstrate attainment, RACT controls were adopted as
enforceable measures to achieve the stated planned
reductions. The RACT measures adopted and the related
emission reductions of VOC and NO, are provided later in

this report.
Delaware Ozone Attainment Strategy Workgroup

On April 17, 1998, the Ozone Attainment Strategy
Workgroup met to ascertain what emission reduction
strategies needed to be analyzed for feasibility and
effectiveness. Members of the workgroup included State of
Delaware agencies (Department of Transportation, Division
of Motor Vehicles, the Economic Development Office and
Department of Agriculture), environmental groups
(Delaware Nature Society and Green Delaware), industry
representatives (Delmarva Power and Light, Delaware
Petroleum Council, Star Enterprise, SPI Polyols Inc.,
DuPont Corp, Saftey Kleen Corp., Delaware Automobile
Dealers Association, Kent County Motor Saes, Delaware
State Chamber of Commerce), transportation planning
organizations (Wilmington Area Planning Council and the
Dover Metropolitan Planning Organization) and officials
from the governor’'s office as well as representatives of
Delaware’'s state and U.S legislators. The group discussed
the “home grown” ozone reductions as well as the regional
ozone transport issues. The group was presented with
possible strategies to reduce VOC and NO,. The group
discussed the  promotion of statewide, multi-modal
transportation choice programs, acknowledging them as
beneficial in reducing the amount of vehicle miles traveled
in the state and thereby reducing mobile source emissions.
The multi-modal programs and enhancements mirrored the
kinds of measures the Clean Air Act described in Section
108(f). However, the Air Quality Management Section of
the Department of Natural Resources and Environmental
Control, hereafter, the Department (the SIP agency) did not
have the regulatory power to enforce their implementation.
The group decided to continue regulating air emissions from
area and point sources and to consider a high-enhanced

motor vehicle inspection program. To date, the high
enhanced inspection program has not been implemented.
The following table indicates the RACT measures that were
adopted in the SIP and complied with Section of 172 (c)(1)
reguirements.

VOC EMISSION CONTROL MEASURES (Using
RACT) AND EXPECTED REDUCTIONS FOR THE
2002 RATE PROGRESSPLAN
(Delaware RPP S| P—December, 2000)

Control Measures |Expected VOC Emission Reduction
and Regulations Tons Per Day

Kent New | Total NAA
Castle
Point Source Controls
RACT “Catch Up: in Kent
Cty
Solvent Metal Cleaning
Surface Coating of Metal
Furnitiure
L eaksfrom Synthetic
Organic Chemical,
Polymer and Resin
Manufacture Equipment.
0.537 N/A 0.537
0.037 N/A 0.037
0.004 N/A 0.004
Stationary Area Expected VOC Emission
Sour ce Controls Reduction
Tons Per Day
RACT “ Catch Up: in Kent| Kent New Total
Cty Castle NAA
Solvent Metal Cleaning
Cutback Asphalt
0.136 N/A 0.136
0.026 N/A 0.026
New and Revised RACT Regula-
tions
Stage | Vapor Recovery-Gas Disp.
Facilities
Emulsified Asphalt
Motor Vehicle Refinishing
Offset Lithography
Aerospace Coatings
Stage |l Vapor Recovery
0.493 0.159 0.652
0.026 0.027 0.053
0.266 1.058 1.324
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0.080 0.001 0.081 Transportation County NOy vVOC
N/A 0.033 0.033 Control Measure Reductions Reductions
0447 | 1435 | 1882 Ton/Day  Tons/Day
Total 2,052 2.713 4.765 Improved Transit [New Castle| 0.1143 0.0645
The above table shows the reductions of VOC that (increased routes)
would be achieved by 2002 and prior to the attainment date. Kent 0.0159 0.0112
These reductions are enforceable by the adoption of Air
Regulation 12.  Air Regulation 24 provides RACT Replacing Older |New Castle| 0.0038 0.0009
requirements on certain NO, sources in Delaware that Public Transit
reduces 2.32 tons of NO, by 2002, three years prior to the Buseswith New
. Buses
attainment date.
Kent 0.0009 0.0006
Expected Emission Reductions from Transportation
Control Measures HOV Restrictions New Castle 0.1889 0.1066
County
Although there are no enforceable measures in the Kent County 0.0340 0.0241
Delaware SIP to reduce emissions from transportation
sources, measures are included in the long range Employer Based | New Castle 0.1637 0.0924
transportation plans of WILMAPCO (Wilmington Area Transportation
Planning Council) and the Dover/Kent County Metropolitan Plans and
Planning Organization. Some of the measures have already Programs (Ride
been put in respective transportation improvement programs Share, Shuttles)
and w_|II be implemented prior to the attainment date. An Kent 0.0464 0.0329
analysis was performed by the Delaware Department of e e aroe—New Castie | 00201 | 0.00
Transportation (DelDOT) concerning emission reductions Ordinances
from TCM needed to overcome a conformity shortfall that
existed with the 2005 SIP budget. These programs, because Kent N/A N/A
of monetary budget constraints and enforcement issues, Traffic Flow New Castle | 0.2666 | 0.9776
would disqualify some of the programs listed below as Improvements
RACM. The measures were not adopted in the SIP for two Kent 0.0066 0.0242
reasons: first, the Department does not have the authority to Transportation County NOy vocC
regulate other agencies such as the Department of Control Measure Reductions Reductions
Transportation that would implement most of the measures TongDay Tons/Day
considered and second, the emission reductions achieved by Pedestrian and New Castle 00175 00172
the measures would be appreciably small and have little Bikeways
effe<_:t, if any, in a_dvancmg the goal of attaining the air Kent 0.0058 0.0057
Quality standards prior to 2005. Programsto | New Caslie | 0.0026 | 0.0005
Control Extended
PRESENTATION TO THE DEL AWARE Idling ofVehicles
AIR QUALITY MOBILE SOURCE COMMITTEE Kent 0.0007 | 0.0001
EMISSION REDUCTION STRATEGIES, Programs to New Castle 0.1249 0.0720
PROGRAMS, CONTROLS Encourage

In Place by the Year 2005
(Prepared by the Delawar e Department of
Transportation — 2/23/01)

Removal of Pre

1980 Modd Year

Vehicles (Scrap-
page)

Removal of 25%
of pre-80 light
duty registered

DELAWARE REGISTER OF REGULATIONS, VOL.

5, ISSUE 5, THURSDAY, NOVEMBER 1, 2001




GENERAL NOTICES

1170
Kent 0.0618 0.0327
Alternative Fuel New Castle 0.0139 0.0078
Vehicles

Kent 0.0118 0.0083

Totalsfor New

Castle and 1.1 1.48
Kent Counties

As stated above some of the measures listed have been
adopted by the two Metropolitan Planning Organizations.
The TCM total reductions are 1.1 tons per day for NO, and
1.48 tons per day for VOC which are not significant
additional reductions that the Department would need to
demonstrate attainment of the one-hour standard nor would
they help attain the standard sooner than 2005.
Nevertheless, by the year 2005 programs such as improved
transit service, ride share, trip reduction ordinances, traffic
flow improvements, pedestrian and bikeway facilities
construction will al be funded and included in the
transportation improvement programs in New Castle and
Kent counties.

Some of the above transportation control measures that
were considered by transportation planners as effective ways
to reduce emissions were not financially feasible and cannot
be considered reasonable available control measures. High
occupancy vehicle restrictions or constructing HOV lanes
are not cost effective in either New Castle or Kent counties.
One mile of new construction of an additional lane on
Interstate 95, 295 or 495 in the Wilmington area with HOV
restrictionsis estimated to cost $3.6 million. The cost/benefit
or cost per ton of NO,, reduction is $16.1 million per ton per
mile and $27.6 million per ton per mile for VOC. The
benefit to the motorists regarding trip time savings would
only be approximately 5 minutes and not a sufficient
incentive to carpool and use the HOV lane. Therefore, in
Delaware the HOV lane restrictions would be extremely
expensive investment with very little air quality or time
savings benefits. Another program, the vehicle scrappage
initiative would use transportation funding to encourage a
vehicle owner to take his pre-1981 vehicle owner off the
road by providing a rebate towards a newer vehicle. To be
fair and because there are only three counties in the State of
Delaware, the program should cover the entire state fleet of
pre-1980 passenger vehicles. There are only about 15,000
pre-1980 vehicles in the state. However, if the target goal of
25% of applicable vehicles were taken off the road and the
program was fully funded at even at the meager sum of $500
per vehicle the cost would be approximately $1.6 million.
However the cost/benefit or cost per ton of reductions of
NO, and VOC would be $6.8 million and $10.9 million
respectively. When compare to the average cost per ton for
NO, and VOC reductions for the RACT measures listed

above at $2,000, the comparison is significantly unfavorable
tothe TCM.

Summary

Delaware has complied with the requirements of Clean
Air Act Section 172 (c)(1). As noted above, EPA guidance
states that only control measures that produce sufficient
benefits to advance the attainment date can be considered to
be RACM. The guidance states that cost can be a factor in
determining whether a measure is reasonable. EPA guidance
notes that measures that are not enforceable are not RACM.
As has been shown in the table above, TCM only provide
small reductions in ozone precursor emissions (VOC and
NO,), and have very high costs. Moreover, the Department
did not adopt any TCM in the State Implementation Plan
because of the inability to enforce these measures.
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DELAWARE STATE FIRE
PREVENTION COMMISSION

[Notice Of Public Hearing|

The Delaware State Fire Prevention Commission will
hold a hearing pursuant to 16 Del. C. 86603 and 29 Del. C.
Ch. 101, to receive public comment regarding a proposed
change to the State Fire Prevention Regulations. The
Commission is proposing to add a Criminal History Records
Check Policy, to the Ambulance Service Regulations as
follows:

Add Section 3 - 1. Crimina History Records Check
Policy

Date, Time And Place Of Public Hearing
DATE: Tuesday, November 20, 2001
TIME: 9:00 AM and 1:00 PM

PL ACE:Commission Chamber
Delaware State Fire School
Delaware Fire Service Center
1463 Chestnut Grove Road
Dover, Delaware 19904

Persons may view the proposed addition to the
Regulations between the hours of 8:00 am. to 4:30 p.m.,
Monday through Friday, at the Delaware State Fire
Prevention Commission Office, Delaware Fire Service
Center, 1463 Chestnut Grove Road, Dover, Delaware,
19904.

Persons may present their views in writing by mailing
their views to the Commission at the above address prior to
the hearing or by offering testimony at the public hearing. If
the number of persons desiring to testify at the public
hearing is large, the amount of time allotted to each speaker
will belimited.

DEPARTMENT OF
ADMINISTRATIVE SERVICES

[BOARD OF NURSING|

The Delaware Joint Practice Committee in accordance
with 24 Del. Code, Subsection 1906(19) has proposed to
revise the Rules and Regulations governing Independent
Practice/Prescriptive  Authority for Advanced Practice
Nurses (APN).

The proposed changes detail the complaint process
related to APN’s Independent Practice/Prescriptive
Authority and define the Joint Practice Committee’s process
of APN members, officers, and meetings.

A public hearing will be held on Tuesday, December 18,
2001 at 5:30 p.m. in the second floor conference room C-216
at Delaware Technical and Community College, Stanton
Campus, 400 Christiana-Stanton Road, Newark, Delaware.

Anyone desiring a copy of the proposed revised section
of the Rules and Regulations may obtain a copy from the
Delaware Board of Nursing, 861 Silver Lake Blvd., Cannon
Building, Suite 203, Dover, DE 19904, (302) 744-4516.
Persons desiring to submit written comments on the revised
rules and regulations may forward these comments to the
above address. The final date to receive written comments
will December 18, 2001.

ISTATE BOARD OF EDUCATION|]|

The State Board of Education will hold its
monthly meeting on Thursday, November 15,
2001 at 9:00 am. in the Townsend Building,
Dover, Delaware.

DEPARTMENT OF FINANCE

DIVISION OF REVENUE
[DELAWARE STATE LOTTERY OFFICE|

The Lottery proposes this Regulation amendment
pursuant to 29 Del. C. §4805(a). The Lottery will accept
written comments from November 1, 2001 through
November 30, 2001. The Lottery will hold a public hearing
on the proposed amendments on November 26, 2001 at
10:00 am. at the Lottery Office, Second Floor Conference
Room, 1575 McKee Road, Suite 102, Dover, DE 19904-
1903. Written comments should be submitted to the Lottery
at the above address and noted to the attention of Lottery
Director Wayne L emons.

DEPARTMENT OF HEALTH AND

SOCIAL SERVICES
[DIVISION OF PUBLIC HEALTH|

These regulations, “The State of Delaware Rules and
Regulations Pertaining to the Practice of Non-Nurse
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Midwifery,” replace by recision the current "State of
Delaware Rules and Regulations Pertaining to the Practice of
Certified Midwifery" previously adopted on April 17, 1978
and most recently amended May 15, 1985.

The new regulations establish and define conditions
under which individuals may be granted permits to practice
direct entry/non-nurse midwifery in the State of Delaware.
The Department of Health and Social Services, through the
Division of Public Health, will recognize and issue a permit
to practice midwifery for direct entry/non-nurse midwives.

Notice Of Public Hearing

The Community Health Care Access Section, Division
of Public Health, Department of Health & Social Services,
will hold a public hearing to discuss the proposed adoption
of new “State of Delaware Rules and Regulations Pertaining
to the Practice of Non-Nurse Midwifery.” The public
hearing will be held on November 28, 2001, at 3:00 PM, in
Room 400B, Delaware Technical and Community College,
Terry Campus, Route 13 & Denny's Road, Dover, Delaware.

Information concerning the proposed regulation is
available at the following location:

Community Health Care Access Section
Jesse Cooper Building

Federal and Water Streets

Dover, Delaware 19901

Telephone: (302) 739-4735

Anyone wishing to present his or her oral comments at
this public hearing should contact Dave Walton at (302) 739-
4700 by November 27, 2001. Anyone wishing to submit
written comments as a supplement to, or in lieu of, ora
testimony should submit such comments by December 3,
2001, to:

Dave Walton, Hearing Officer
Division of Public Health
P.O. Box 637

Dover, Delaware 19903-0637

[DivisiON OF PuBLIC HEALTH|
Application and Operation of Managed Care
Organizations (M CO)

These regulations amend regulations previously adopted
on November 16, 1998 and most recently amended July 1,
2001. They are to be adopted in accordance with Chapter
91, Section 9110, Title 16, Delaware Code. They will
supersede all previous regulations concerning the
Application and Operation of Managed Care Organizations
(MCO).

Summary Of Proposed Regulations

The amendments to these regulations establish and
define conditions of elements contained within the Patient
Bill of Rights (SB181). The definition section of the
regulations is expanded to include language from SB181
relating to: baance billing; standing referrals to health care
specidists; clinica trids; the addition of pharmacy services
as a basic health service; and, the broadening of the
definition of emergency medical condition. The regulations
have been revised to clarify: referrals to non-network
providers and payment for same; minimal standing referral
procedure inclusions; and, clinical trial requirements.

Notice Of Public Hearing

The Office of Hedth Facilities Licensing and
Certification, Division of Public Health, Department of
Hedth and Social Services will hold public hearings to
discuss proposed revisions to Delaware Regulations for
Managed Care Organizations (MCOs).

The public hearings will be held November 26, 2001 at
10:00 AM in the third floor conference room, Jesse Cooper
Building, Federal and Water Streets, Dover, Delaware and at
10:00 AM on November 29, 2001 in the first (1st) floor
conference room, Delaware Fire Service Center, 2307
MacArthur Road, New Castle, DE 19720.

Copies of the proposed regulations are available for
review by calling the following location:

Office of Health Facilities Licensing and Certification
2055 Limestone Road, Suite 200

Wilmington, DE 19808

Telephone: (302) 995-8521

Anyone wishing to present his or her oral comments at
this hearing should contact Ms. Vanette Seals at (302) 995-
8521 by November 21, 2001. Anyone wishing to submit
written comments as a supplement to, or in lieu of oral
testimony should submit such comments by December 3,
2001 to:

Dave Walton, Hearing Officer

Division of Public Health

P.O. Box 637

Dover, Delaware 19903-0637

DivisioN OF SOCIAL SERVICES]
PUBLIC NOTICE
Food Stamps Program

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and with 42CFR 8447.205, and under the
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authority of Title 31 of the Delaware Code, Chapter 5,
Section 505, the Delaware Department of Health and Social
Services (DHSS) / Division of Social Services / Food
Stamps Program is proposing to implement policy changes
to the following section of the Division of Social Services
Manual (DSSM): DSSM 9060. These changes are being
made as aresult of the following rule: Food Stamp Program:
Noncitizen Eligibility, and Certification Provisions of PL
104-193, as amended by PL 104-208, 105-33 and 105-185,
Final Rule. This rule implements several provisions of the
Personal  Responsibility and  Work  Opportunity
Reconciliation Act of 1996 (PRWORA) and amended by the
Omnibus Consolidated Appropriations Act of 1997
(OCAA), the Balanced Budget Act of 1997 (BBA), and the
Agricultural Research, Extension and Education Reform Act
of 1998 (AREERA).

Summary of Changes:

* Includes cooling costs in the heating standard utility
allowance that creates a heating and cooling
allowance.

* Reguires a household to have two, non-heat or
cooling, utility expenses to use the low utility
standard.

* Allows ahousehold living in a public housing unit
or other rental housing unit which has centra utility
meters and charges the household only for excess
heating or cooling coststo receive the LUA (limited
utility allowance) provided the household has
another utility like a phone or gas cooking.

* Allowsahousehold to claim the shelter costs of the
home if not occupied by the household because of
training away from home.

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to Mary Ann Daniels, Policy and Program
Implementation Unit, Division of Social Services, PO. Box
906, New Castle, Delaware by November 30, 2001.

The action concerning the determination of whether to
adopt the proposed regulation will be based upon the results
of Department and Division staff analysis and the
consideration of the comments and written materialsfiled by
other interested persons.

ID1VISION OF SOCIAL SERVICES
PUBLIC NOTICE
M edicaid/M edical Assistance Program

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the

Delaware Code) and with 42CFR 8§447.205, and under the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505, the Delaware Department of Health and Socia
Services (DHSS) / Division of Socia Services / Medicaid/
Medical Assistance Program is proposing to implement a
policy change to the following section of the Division of
Social Services Manual (DSSM): DSSM 20620.1. Effective
October 1, 2001, this change, approved and funded by the
State Legislature, will increase the monthly personal needs
allowance protected for individuals who are eligible for
Medicaid and reside in nursing facilities.

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to Mary Ann Daniels, Policy and Program
Implementation Unit, Division of Socia Services, PO. Box
906, New Castle, Delaware by November 30, 2001.

The action concerning the determination of whether to
adopt the proposed regulation will be based upon the results
of Department and Divison staff analysis and the
consideration of the comments and written materialsfiled by
other interested persons.

IDEPARTMENT OF INSURANCH
[NOTICE OF PUBLIC HEARING|

Insurance Commissioner Donna Lee H. Williams
Hereby gives notice that a PUBLIC HEARING will be held
on Tuesday November 27, 2001 at 10:00 am. in the
Executive Conference Room of the Delaware Department of
Insurance, 841 Silver Lake Boulevard, Dover, Delaware.
The hearing isto consider implementation of Regulation No.
85 (Proposed) entitled "Valuation Of Life Insurance
Policies’

The purpose of the Regulation is to select mortality
factors and rules for their use, set rules concerning a
minimum standard for the valuation of plans with non-level
premiums or benefits, and set rules concerning a minimum
standard for the valuation of plans with secondary
guarantees. The method for calculating basic reserves
defined in the proposed regulation will constitute the
Commissioners Reserve Valuation Method for policies to
which the proposed regulation is applicable and will conform
to similar standards applicable nationally.

The hearing will be conducted in accordance with the
Delaware Administrative Procedures Act, 29 Del. C.
Chapter 101. Comments are being solicited from any
interested party. Comments may be in writing or may be
presented orally at the Hearing. Written comments must be
received by the Department of Insurance no later than
Friday, November 23, 2001, and should be addressed to
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Deputy Attorney General Michae J. Rich, Delaware
Department of Insurance, 841 Silver Lake Boulevard,
Dover, DE 19904. Those wishing to testify or give an oral
statement must notify Michael J. Rich at (302) 739-4251,
Ext. 171 no later than Friday, November 23, 2001.

DEPARTMENT OF NATURAL
RESOURCESAND

ENVIRONMENTAL CONTROL
DivisiON OF WATER RESOURCES

Total Maximum Daily Load (TMDL) for Nutrientsin the
Appoguinimink Watershed, Delaware

Brief Synopsis of the Subject, Substance, and | ssues

The Department of Natural Resources and
Environmental Control (DNREC) is proposing to adopt a
Total Maximum Daily Load (TMDL) Regulation for
nutrients in the Appoquinimink Watershed based upon an
expanded version of the TMDL imposed by the
Environmental Protection Agency (EPA) in 1998. A TMDL
sets a limit on the amount of a substance that can enter a
water body while still assuring that applicable water quality
standards are met and beneficial stream uses are protected.
A TMDL is composed of three components, including a
Waste Load Allocation (WLA) for point source discharges, a
Load Allocation (LA) for non-point sources, and a Margin
of Safety (MOS) to account for uncertainties.

Notice of Public Comment

A public workshop will be held on Wednesday,
December 5, 2001, between 3:30 and 5:30 p.m., a the
Volunteer Hose Company of Middletown Hall, 27 West
Green Street, Middletown, DE 19709.

A public hearing will be held onWednesday, December
5, 2001, between 6:00 and 8:00 p.m., at the Volunteer Hose
Company of Middletown Hall, 27 West Green Street,
Middletown, DE 19709. The hearing record will remain
open until 4:30 p.m., December 19, 2001. Please bring
written comments to the hearing or send them to Rod
Thompson, Hearing Officer, DNREC, 89 Kings Highway,
Dover, DE, 19901; facsimile: (302) 739-6242. All written
comments must be received by 4:30 p.m., December 19,
2001. For planning purposes, those individuals wishing to
make oral comments at the public hearing are requested to
notify Marianne Brady, (302) 739-4590; facsimile: (302)
739-6140; email: marianne.brady@state.de.us by 12:00
p.m., December 5, 2001.

Additional information and supporting technical
documents may be obtained from the Watershed Assessment
Section, Division of Water Resources, Department of
Natural Resources and Environmental Control, Silver Lake
Plaza — Suite 220, 820 Silver Lake Blvd, Dover, DE 19904-
2464, (302) 739-4590, facsimile: (302) 739-6140.

Prepared By:

Samuel P. Myoda, Watershed Assessment Section, (302)
739-4590.

[DEPARTMENT OF PUBLIC SAFETY]

DIVISION OF MOTOR VEHICLES AND
DIVISION OF HIGHWAY SAFETY

Please take notice, pursuant to 29 Del. C. Chapter 101,
the Delaware Department of Public Safety proposes to
promulgate a new policy regulation, number 91, to regulate
the fees associated with the costs of the Ignition Interlock
Program. After surveying the fees associated with similar
programs in surrounding states, it became obvious that the
fees in Delaware were below the industry standards. The
purpose of this policy regulation is to increase the fees to an
amount that is reasonable and will alow the vendors to
continue to operate at aprofit in Delaware.

The Department of Public Safety will hold a hearing
pursuant to 29 Del. C. Chapter 101 concerning the adoption
of Policy Regulation 91, entitled “Ignition Interlock Device
Instalation, Removal, and Monthly Monitoring and
Calibration Fees.” The Department will receive public
comment regarding the proposed Department of Public
Safety Policy Regulation.

Department of Public Safety and Division of Highway
Safety Policy Regulation Number 91 Concerning: Ignition
Interlock Device Installation, Removal, and Monthly
Monitoring and Calibration Fees.

Date, Time and Place of Public Hearing

DATE: November 29, 2001
TIME: 10:00 am.
PLACE: Main Conference Room, 2™ Floor

Department of Public Safety
Public Safety Building

303 Transportation Circle
Dover, DE 19901

Persons may view the proposed Policy Regulation
between the hours of 8:00 am. to 4:00 p.m., Monday
through Friday, at the Division of Highway Safety, in the
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Public Safety Building, 2" f|oor, 303 Transportation Circle,
Suite 201, Dover, DE 19901.

Persons may present their views in writing by mailing
them to LisaMoore, DUI Programs Coordinator, Division of
Highway Safety, PO Box 1321, Dover, DE 19903. Written
comments will be accepted until the close of business on
Monday, December 3, 2001. Persons may also present their
views by offering testimony at the public hearing. If the
number of personsdesiring to testify at the public hearing is
large, the amount of time allotted to each speaker will be
limited.

[DiviSioN OF STATE POLICH

Public Notice

Notice is hereby given that the Department of Public
Safety, Division of State Police, in accordance with 24 Del C
Section 5404(a) proposes to adopt Rules & Regulations.
These Rules & Regulations will regulate the Bounty
Hunters/Bail Enforcement Agents. If you wish to view the
complete Rules & Regulations, contact Ms. Peggy Anderson
a (302) 739-5991. Any persons wishing to present views
may submit them in writing, by November 31, 2001, to
Delaware State Police, Detective Licensing, P.O. Box 430,
Dover, Delaware, 19903. There will be a public hearing on
Thursday, November 28, 2001, at the Public Safety

Building, Main Conference Room — 2" Floor, 303
Transportation Circle, Dover, Delaware, 19901-0818.

EXECUTIVE DEPARTMENT

DELAWARE ECONOMIC DEVELOPMENT OFFICE
Notice Of Public Hearing On Proposed Energy
Alter natives Program Regulation

In accordance with procedures set forth in 29 Del. C.
Ch. 11, Subch. 111 and 29 Del. C. Ch. 101, the Director of the
Delaware Economic Development Office is proposing to
adopt a regulation entitled “Energy Alternatives Program
Regulation” for the administration and operation of the
Energy Alternatives Program established in 26 Del. C.
§ 1014(a) as part of The Electric Utility Restructuring Act of
1999. The Energy Alternatives Program is designed to
introduce renewable energy technologies into the Delaware
market by reducing the net system costs through the use of
rebates. The proposed regulation sets forth the definition of
certain terms used in the Energy Alternatives Program and
describes (i) the eligibility requirements for persons desiring
to receive a rebate designed to defray a part of certain
purchase and installation costs of certain solar photovoltaic

electricity generating systems, certain solar water heating
systems, certain geothermal heat pump systems, and certain
wind turbine systems (ii) the photovoltaic electricity
generating, solar hot water heating, geothermal, and wind
turbine systems that now qualify for rebates, (iii) how to
request a rebate, (iv) how rebate requests will be evaluated
and processed and the rebates disbursed, and (v) other
administrative features of the Energy Alternatives Program.
Members of the public may receive a copy of the
proposed regulation a no charge by United States Mail by
writing or calling Robert Propes, Delaware Economic

Development Office, Carvel State Office Building, 10"
Floor, 820 North French Street, Wilmington, DE, 19801-
3509, phone (302) 577-8708. The Director of the Delaware
Economic Development Authority, or an employee of such
agency designated by the Director, will hold apublic hearing
at which members of the public may present comments on
the proposed regulation on Thursday, December 6, 2001 in
the auditorium of the Carvel State Office Building, 820 N.
French Street, Wilmington, DE, 19801 from 5:00 PM to 7:00
PM. Additionally, members of the public may present
written comments on the proposed regulation by submitting
such written comments to Robert Propes at the address of the
Delaware Economic Development Office set forth above.
Written comments must be received on or before December
3, 2001.
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